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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71. et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 6516) 


In re CONSOLIDATED GROWERS EXCHANGE, INC., AND HARVEY A. 
BauM. CEA Docket No. 92. Decided May 6, 1960. 


Records—Suspension of Registration—Denial 
of Trading Privileges—Consent Order 


Respondents admitted the violations charged and consented to an order 
suspending the registration of Consolidated Growers Exchange, Inc., as 
a futures commission merchant for 30 days and denying trading privi- 
leges to both respondents for 30 days. 


Mr. Benj. M. Holstein, for Commodity Exchange Authority. Mr. Irving 
Coopersmith, of New York, New York, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


The complaint in this administrative proceeding charged the 
respondents, a corporation registered as a futures commission 
merchant and its president, with wilful violations of various 
sections of the Commodity Exchange Act and the regulations. 


The complaint alleges that the respondent corporation’s rec- 
ords erroneously showed certain accounts of individual custom- 
ers as joint accounts of such customers and the respondent cor- 
poration, and that the records were otherwise deficient in iden- 
tifying persons for whom accounts were carried (Complaint, 
paragraphs IV, V) ; that the respondents used customers’ funds 
to finance the corporation’s trading activities, and failed to 
maintain a daily record of customers’ funds required to be kept 
in segregation (Complaint, paragraphs VI, VII); and that the 
firm’s records did not sufficiently identify transactions in futures 
executed by or for the corporation (Complaint, paragraph VIII). 
The complaint charged that, by reason of such acts, the respond- 
ents wilfully violated sections 4, 4d(2) and 4g of the act (7 
U.S.C. 1958 ed. §§ 6, 6d(2), 6(g)) and various sections of the 
regulations. 


467 








468 COMMODITY EXCHANGE ACT 
Cite as 19 A.D. 467 


No hearing has been held. The respondents have filed a docu- 
ment under section 0.4(b) of the rules of practice (17 CFR 
0.4(b)), in which they admit the facts alleged in the complaint, 
waive hearing, and consent to entry of the order hereinafter 
set forth. 


FINDINGS OF FACT 


1. Respondent Consolidated Growers Exchange, Inc., a cor- 
poration with offices at 6 Harrison Street, New York 15, New 
York, is now and has been at all times material herein a clearing 
member of the New York Mercantile Exchange and a registered 
futures commission merchant under the Commodity Exchange 
Act. 


2. Respondent Harvey A. Baum, an individual whose busi- 
ness address is 6 Harrison Street, New York 13, New York, 
is now and was at all times material herein a member of the 
New York Mercantile Exchange and the president of the re- 
spondent corporation. At all such times the operations of the 
said corporation, hereinafter described, were under the direction 
and control of respondent Harvey A. Baum. 


3. The New York Mercantile Exchange is now and was at 
all times material herein a duly designated contract market 
under the Commodity Exchange Act. 


4. During March, April, and May 1959, the respondent cor- 
poration carried accounts on its books and records which bore the 
designation “CGE/E. Larocque” and “CGE/Dominion Banana 
and Potato Company’, and during the said period the respond- 
ent corporation executed transactions in commodity futures on 
the New York Mercantile Exchange and entered such transac- 
tions in such accounts. Such transactions were capable of being 
used for hedging transactions in interstate commerce, or deter- 
mining the price basis of transactions in interstate commerce, 
or for delivering commodities sold, shipped, or received in inter- 
state commerce. The said designations indicated that the accounts 
were joint accounts of respondent Consolidated Growers Ex- 
change, Inc., and the Dominion Banana and Potato Company, 
respectively, and upon inquiry the respondents so informed the 
Commodity Exchange Authority. In truth and in fact, the said 
accounts were not joint accounts but were the individual 
accounts of one E. Larocque and of the Dominion Banana and 
Potato Company, respectively. 


\ 


tr 
E> 
CO! 
th: 
dic 
br 
en 
of 

the 
aw 





CONSOLIDATED GROWERS EXCHANGE, INC. et al. 469 
Cite as 19 A.D. 467 


5. Between May 1955 and August 1959, the respondent cor- 
poration failed to keep a record in permanent form showing 
for each commodity futures account carried by it, the true name 
and address of the person for whom such account was carried 
and the principal occupation or business of such person, as 
required by section 1.37 of the rules and regulations under the 
Commodity Exchange Act (17 CFR 1.37). On numerous occa- 
sions during such period, the Commodity Exchange Authority 
informed the respondents that such a record was necessary 
under the aforesaid regulation. 


6. On or about March 26, April 1, April 2, April 16, April 29, 
April 30, May 1, May 4, and May 5, 1959, the respondents know- 
ingly commingled customers’ funds with funds of the respondent 
corporation in that, on the said dates, the respondents deposited 
funds belonging to E. Larocque or to the Dominion Banana and 
Potato Company, or both, customers of the respondent corpo- 
ration, in the respondent corporation’s general bank account, 
or used such funds to margin or guarantee the trades of the 
respondent corporation. 


7. On approximately 61 days between April 2, 1959, and 
December 2, 1959, the respondents failed to prepare and main- 
tain a daily segregation record setting forth the amount of 
money, securities, and property of customers required to be 
kept in segregation in accordance with the provisions of section 
4d(2) of the Commodity Exchange Act (7 U.S.C. 1958 ed., § 
6d(2)). On numerous occasions prior to and during such period, 
the Commodity Exchange Authority informed the respondents 
that section 1.32 of the rules and regulations (17 CFR 1.32) 
required the preparation and maintenance of such a record. 


8. Between January and May 1959, the respondents executed 
transactions in commodity futures on the New York Mercantile 
Exchange for the accounts of customers, but failed to keep full, 
complete, and systematic records of all such transactions, in 
that, in connection with numerous transactions, such records 
did not identify or make possible the identification of the floor 
broker who executed the transactions on behalf of the respond- 
ent corporation nor the clearing member on the opposite side 
of such transactions, as specifically required by section 1.35 of 
the rules and regulations (17 CFR 1.35). The respondents were 
aware of the provisions of the said regulation. 








470 COMMODITY EXCHANGE ACT 
Cite as 19 A.D. 467 


CONCLUSIONS 


The respondents have admitted the facts alleged in the com- 
plaint, which have been adopted as the findings of fact in this 
proceeding. 


Section 4 of the act (7 U.S.C. 1958 ed., § 6) prohibits the 
making or confirmation of a transaction in futures unless such 
transaction “is evidenced by a record in writing which shows 
the date, the parties to such contract, and their addresses... .” 
Section 1.37 of the regulations (17 CFR 1.37) requires every 
futures commission merchant to “keep a record in permanent 
form which shall show for each commodity futures account 
carried by him the true name and address of the person for 
whom such account is carried and the principal occupation or 
business of such person....” The books of the firm showed the 
respondent corporation as co-owner of the Larocque and Do- 
minion Banana and Potato Company accounts when, in fact, 
the corporation had no interest in these accounts. It follows 
that the records did not show “the parties to such contract” as 
required by section 4 of the act, or “the true name and address 
of the person for whom such amount is carried”, as required 
by the regulation. 


The failure of the respondent corporation for more than four 
years to include in its records of customers’ accounts the items 
of information specified by section 1.37 of the regulations was 
also in violation of this regulation and of section 4 of the act. 


Section 4d(2) of the act (7 U.S.C. 1958 ed., § 6d(2)) requires 
each futures commission merchant to treat and deal with the 
funds of a customer “as belonging to such customer” and to 
account separately for such funds, and prohibits the comming- 
ling of such funds with funds of the futures commission mer- 
chant or the use of such funds “to margin or guarantee the 
trades or contracts, or to secure or extend the credit of any 
customer or person other than the one for whom the same are 
held.” Section 1.20 and 1.21 of the regulations (17 CFR 1.20, 
121) contain additional detailed requirements with respect to 
customers’ funds. It appears that on nine different occasions in 
March, April, and May 1959, the respondent corporation depo- 
sited funds belonging to Larocque or to the Dominion Banana 
and Potato Company in its general bank account, and used such 
funds to margin trades of the corporation. This was a clear 
violation of the provisions of the act and the regulations. 
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The failure to prepare and maintain a daily segregation record 
setting forth the amount of customers’ money, securities, and 
property required to be kept in segregation was contrary to the 
express provisions of section 1.32 of the regulations. 


Section 4g of the act authorizes the Secretary of Agriculture 
to prescribe the form and manner in which a registered futures 
commission merchant shall keep books and records, and author- 
izes the Secretary to revoke or suspend a futures commission 
merchant’s registration for failure or refusal to comply. Section 
1.35 of the regulations (17 CFR 1.35) sets forth certain infor- 
mation which a registered futures commission merchant must 
include in his records “as a minimum requirement.” Among the 
items of information which must be shown by the records of 
a registered futures commission merchant who is also a clearing 
member, are the identity of the floor broker executing the trans- 
action on behalf of the clearing member and the clearing mem- 
ber on the opposite side of the transaction. The respondent cor- 
poration’s books did not contain this information with respect 
to numerous transactions executed during the period between 
January and May 1959, and such failure constituted violations 
of the above provisions. 

The number of violations involved, the extensive periods of 
time during which they occurred, and the numerous occasions 
on which the infractions were specifically called to the attention 
of the respondents, justify the conclusion that the violations 
were wilful, as alleged in the complaint. 

The complainant states that it has carefully considered the 
proposed order and the assurance by the respondents that they 
will take steps to prevent similar violations in the future. The 
complainant is of the view that the proposed sanction is sufficient 
and that the prompt entry of such an order without further 
proceedings would serve the public interest and effectuate the 
purposes of the Commodity Exchange Act. The complainant 
therefore recommends that the respondents’ waiver and consent 
be accepted and that the proposed order be issued. It is so con- 


cluded. 


ORDER 
Effective July 1, 1960, the registration of Consolidated Grow- 
ers Exchange, Inc., as a futures commission merchant is sus- 
pended for a period of thirty (30) days. 








472 COMMODITY EXCHANGE ACT 
Cite as 19 A.D. 472 


Effective July 1, 1960, all contract markets shall refuse all 
trading privileges to Consolidated Growers Exchange, Inc., and 
to Harvey A. Baum for a period of thirty (30) days, such 
refusal to apply to all trading done and positions held by Con- 
solidated Growers Exchange, Inc., or Harvey A. Baum, directly 
or indirectly. 


A copy of this decision and order shall be served on the re- 
spondents and on each contract market. 


(No. 6517) 


In re JAMES E. BAGGOT, JR., DONALD W. MORRISON, AND BAGGOT 
AND MORRISON. CEA Docket No. 98. Decided May 26, 1960. 


Customers’ Funds—Suspension of Registration— 
Denial of Trading Privileges—Consent Order 


Respondents admitted the violations charged, waived hearing, and consented 
to the sanctions imposed. 


Mr. Benj. M. Holstein, for Commodity Exchange Authority. Messrs. Joseph 
Borenstein and Richard A. Griffin, of Chicago, Illinois, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


The respondents in this administrative proceeding are a part- 
nership registered as a futures commission merchant and two 
individuals comprising the partnership. The complaint (para- 
graph V) charges the respondents with wilful violation of sec- 
tion 4d(2) of the Commodity Exchange Act (7 U.S.C. 1958 ed., 
§ 6d(2)) and the pertinent sections of the rules and regulations 
(17 CFR 1.20, 1.21, 1.22), because of their failure to handle 
customers’ funds as required by these sections. 


These charges are based upon allegations that on various dates 
between October 31, 1958, and February 29, 1960, the respondent 
firm was in an undersegregated condition, i.e., the total amount 
of customers’ funds which it held in segregation was insuffi- 
cient to pay all credits and equities due to such customers; that 
the deficits ranged from approximately $291 to approximately 
$37,416; and that the respondents were aware of such deficits. 


No hearing has been held. The respondents have filed a docu- 
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ment under section 0.4(b) of the rules of practice (17 CFR 
0.4(b)), in which they admit the facts alleged in the complaint, 
waive hearing, and consent to entry of the order hereinafter 
set forth. 


FINDINGS OF FACT 


1. Respondents James E. Baggot, Jr., and Donald W. Morri- 
son, individuals, are now and were at all times material herein 
partners, doing business under the firm name of Baggot and 
Morrison, with offices and a place of business at 141 West 
Jackson Boulevard, Chicago, Illinois. The said partnership is 
now and was at all such times a registered futures commission 
merchant under the Commodity Exchange Act. Each of the said 
individual respondents is now and was at all such times a mem- 
ber of the Board of Trade of the City of Chicago, and since 
June 29, 1959, respondent James E. Baggot, Jr., has been a 
registered floor broker under the Commodity Exchange Act. 


2. The Board of Trade of the City of Chicago, hereinafter 
called the Chicago Board of Trade, is now and was at all times 
material herein a duly designated contract market under the 
Commodity Exchange Act. 


3. At the times hereinafter stated, respondent Baggot and 
Morrison, in the regular course of the partnership business, had 
on its books accounts of customers who were trading in com- 
modities for future delivery on or subject to the rules of the 
Chicago Board of Trade. Such accounts, the trading therein, 
and the handling and disposition of funds in connection there- 
with, were subject to the provisions of the Commodity Exchange 
Act and the rules and regulations issued thereunder. At all such 
times, respondent Baggot and Morrison had to its credit with 
a bank and with the Board of Trade Clearing Corporation, 
money and securities in varying amounts, held in segregated 
accounts and identified as customers’ funds, representing depos- 
its of margin by and trading profits belonging to such customers. 


4. On the following days, respondent Baggot and Morrison 
was in an undersegregated condition, that is, the total amount 
of customers’ funds held in segregation by the firm, as described 
in paragraph 3, was insufficient to pay all credits and equities 
due to such customers: 


(a) On October 31, 1958, respondent Baggot and Morrison 
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was undersegregated in the amount of approximately $5,620. 
The said deficit was called to the attention of respondents 
James E. Baggot, Jr., and Donald W. Morrison by the 
Commodity Exchange Authority and the matter was dis- 
cussed with the said respondents. 


(b) On each business day between March 30, 1959, and 
April 9, 1959, both inclusive, respondent Baggot and Morri- 
son was undersegregated in amounts ranging from approxi- 
mately $736 to approximately $5,281. The said deficits were 
called to the attention of respondents James E. Baggot, Jr., 
and Donald W. Morrison by a representative of the Com- 
modity Exchange Authority, who again discussed with the 
said respondents the necessity for maintaining sufficient 
funds in segregation to meet the requirements of the Com- 
modity Exchange Act and the pertinent regulations. 


(c) On forty (40) business days between October 27, 
1959, and December 31, 1959, both inclusive, respondent 
Baggott and Morrison was undersegregated in amounts 
ranging from approximately $291 to approximately $37,416. 
Within this period, the firm was continuously undersegre- 
gated from October 27 through December 1, 1959, and on 
each day during November, 1959, the amount of under- 
segregation exceeded $19,000. Respondents James E. Baggot, 
Jr., and Donald W. Morrison were aware of such under- 
segregated conditions at all times during such periods. 


(d) On February 29, 1960, respondent Baggot and Morri- 
son was undersegregated in the amount of approximately 
$498. 


CONCLUSIONS 


The respondents have admitted the facts alleged in the com- 
plaint, which have been adopted as the finding of fact in this 
proceeding. 


Section 4d(2) of the Act (7 U.S.C. 1958 ed., § 6d(2)) requires 
each futures comission merchant to treat and deal with the funds 
of a customer “as belonging to such customer” and to account 
separately for such funds, and prohibits the commingling of 
such funds with funds of the futures commission merchant, or 
the use of such funds “to margin or guarantee the trades or 
contracts, or to secure or extend the credit, of any customer or 
person other than the one for whom the same are held.” Sec- 
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tions 1.20, 1.21 and 1.22 of the regulations (17 CFR 1.20, 1.21, 
1.22) contain additional detailed requirements with respect to 
customers’ funds. 

It appears that within a 17 month period Baggot and Morri- 
son was in an undersegregated condition on numerous occasions 
involving a total of 51 business days; that on one occasion this 
condition existed during nine consecutive business days and on 
another occasion during at least 23 consecutive business days; 
and that the deficits were substantial, reaching a maximum of 
more than $37,000. These undersegregations were clear viola- 
tions of the provisions of the Act and the regulations. 


The frequency and the continuing nature of the infractions, 
and the fact that most of them occurred after similar infrac- 
tions had been called to the attention of the respondents and 
they had been informed of the necessity for corrective action, 
justify the conclusion that the violations were wilful as alleged 
in the complaint. 


The complainant states that it has carefully considered the 
proposed order. It is of the opinion that the proposed sanction 
is sufficient, and that the prompt entry of such an order with- 
out further proceedings would serve the public interest and 
effectuate the purposes of the Commodity Exchange Act. The 
complainant therefore recommends that the respondents’ waiver 
and consent be accepted and that the proposed order be issued, 
to become effective as soon as possible. It is so concluded. 


ORDER 


Effective ten days after the entry of this order, the registra- 
tion of Baggot and Morrison as a futures commission merchant 
is suspended for a period of three (3) months, and the regis- 
tration of James E. Baggot, Jr., as a floor broker is suspended 
for a period of thirty (30) days. 

Effective ten days after the entry of this order, all contract 
markets shall refuse all trading privileges to Baggot and Morri- 
son for a period of three (3) months, and to James E. Baggot, 
Jr., and Donald W. Morrison for a period of thirty (30) days, 
such refusal to apply to all trading done and positions held by 
the said Baggot and Morrison, James E. Baggot, Jr., or Donald 
W. Morrison, directly or indirectly. 

A copy of this decision and order shall be served on the re- 
spondents and on each contract market. 
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(No. 6518) 


In re Haprpy P. ULLON. P&S Docket No. 2471. Decided May 2, 
1960. 


Insolvyency—Suspension of Registration 


Respondent’s registration is suspended for 30 days and thereafter until such 
time as he demonstrates that he is no longer insolvent. 


Mr. Robert R. Kimmel, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) instituted by a complaint filed on March 18, 1960, by the 
Director, Livestock Division, Agricultural Marketing Service, 
United States Department of Agriculture. The respondent is 
registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for his own account. 


The complaint alleges that the respondent is insolvent within 
the meaning of the act and, in violation of the act, (1) failed 
to pay for livestock purchased, and (2) issued checks in pay- 
ment for livestock purchased which checks were returned by the 
bank upon which they were drawn because of insufficient funds. 

On April 19, 1960, the respondent filed an answer in which 
he admits the allegations set forth in the complaint, waives oral 
hearing, and consents to the issuance of a specified order. Com- 
plainant has recommended that the order consented to by the 
responded be issued. 


FINDINGS OF FACT 
1. Responded is registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock in commerce for his own 
account. 
2. Respondent is insolvent. As of January 31, 1960, respond- 
ent’s current liabilities exceeded his current assets by approxi- 
mately $18,322.43. 


3. Respondent, on or about December 11, 1959, and January 
8, 1960, purchased 125 and 280 head of swine, respectively, at 


© 
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the R. P. Lewis & Son Auction Co., La Junta, Colorado, a posted 
stockyard subject to the provisions of the act, and has failed 
to pay the purchase price of such swine. 


4, Respondent, on or January 8, 1960, in connection with 
the transactions referred to in Finding of Fact 3, issued two 
checks to the said R. P. Lewis & Son Auction Co. in payment 
of the purchase price of such swine, but such checks were 
returned by the bank upon which they were drawn because of 


insufficient funds. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
et is insolvent within the meaning of the act (7 U.S.C. 204). 

By reason of the facts set forth in Finding of Fact 3 and 4, 
respondent has violated section 312(a) of the act (7 U.S.C. 
213(a)). 

Inasmuch as respondent has consented to the issuance of a 
specified order and complainant has recommended that the order 
consented to by respondent be entered, the order will be issued. 


ORDER 


Respondent shall cease and desist from (a) failing to pay the 
full purchase price of livestock purchased in commerce and (b) 
issuing checks in payment for livestock purchased in commerce 
without having sufficient funds on deposit to pay such checks. 

Respondent’s registration under the act is suspended for a 
period of thirty (30) days and thereafter until such time as he 
demonstrates that he is no longer insolvent. At the request of 
respondent, when he makes such a showing, a supplemental 
order will be issued in this proceeding terminating this sus- 
pension. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 6519) 


In re PRICE AND COMPANY, INC., MISSISSIPPI VALLEY BROKERAGE 
COMPANY, INC., AND C. P. POLAND. P&S Docket No. 2449. 


Decided May 3, 1960. 
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Cease and Desist—Suspension of Registration— 


Consent Order 


The complaint against respondent C. P. Poland is dismissed. The other 
respondents are ordered to cease and desist from engaging in certain 
practices and their registrations are suspended for 14 days. 


Mr. Jerome S. Ducrest, for complainant. Mr. John C. Kappel, of St. Louis, 
Missouri, and Mr. L. Alton Denslow, of Washington, D. C. for re- 
spondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint filed by the Acting Director, Livestock Division, Agricul- 
tural Marketing Service, on October 6, 1959, charges respondents 
with various violations of the act and the regulations. In an 
amended answer filed on March 28, 1960, respondents admit the 
jurisdictional allegations of the complaint and the factual alle- 
gations, insofar as they relate to respondents Price and Com- 
pany, Inc., and Mississippi Valley Brokerage Company, Inc., but 
deny that the violations of the act and the regulations by said 
two corporate respondents were wilful or that C. P. Poland was 
personally liable for the said violations. In said answer respond- 
ents explain that the operations of respondent Price and Com- 
pany, Inc., were performed by persons other than respondent 
C. P. Poland and without his knowledge and consent. Price and 
Company, Inc., agrees to put into its business and maintain 
additional capital, and both of said corporate respondents agree 
to furnish surety bonds in increased amounts. Respondents waive 
the right to an oral hearing and to the report of an examiner, 
and respondents Price and Company, Inc., and Mississippi Valley 
Brokerage Company, Inc., consent to the issuance of an appro- 
priate order requiring them to cease and desist from the prac- 
tices complained of and suspending their operations for a period 
of not more than 14 days. Complainant has recommended that 
the charges against C. P. Poland be dismissed, the order agreed 
to by respondents Price and Company, Inc., and Mississippi 
Valley Brokerage Company, Inc., be issued, and that the regis- 
tration of said corporate respondents be suspended for a period 
of 14 days. 


ain 


is, 


= 
a 


\e—lUu/ 


PRICE & CO., et al. 479 
Cite as 19 A.D. 477 


FINDINGS OF FACT 


1. The Mississippi Valley Stock Yards, Inc., St. Louis, Mis- 
souri, hereinafter referred to as the stockyard, was at all times 
mentioned herein a posted stockyard subject to the provisions 
of the act. 


2. (a) Price and Company, Inc., whose business address is 
61 Angelica Street, St. Louis 7, Missouri, is registered with the 
Secretary of Agriculture as a market agency to buy livestock on 
commission and as a dealer to buy and sell livestock for its 
own acount, at the stockyard, and at all times hereinafter re- 
ferred to was so registered. 

(b) The Mississippi Valley Brokerage Company, Inc., whose 
business address is 61 Angelica Street, St. Louis 7, Missouri, is 
registered with the Secretary of Agriculture as a market agency 
to render clearing services to registrants, at the stockyard, and 
at all times hereinafter referred to was so registered. 

(c) C. P. Poland, an individual, whose business address is 
61 Angelica Street, St. Louis 7, Missouri, is president and 
treasurer of Price and Company, Inc., and Mississippi Valley 
Brokerage Company, Inc. Said C. P. Poland, for a period of 
several years prior to the registration in 1957 of Price and 
Company, Inc., and Mississippi Valley Brokerage Company, Inc. 
described in subparagraphs (a) and (b) above, was registered 
with the Secretary as a market agency under the trade name 
of Valley Brokerage Company, to render clearing services to 
registrants at the stockyard, and as a market agency under the 
trade name of Price and Company, to buy livestock on a com- 
mission basis and to buy and sell livestock as a dealer for his 
own account, at said stockyard. 


CONCLUSIONS 


Section 202.5(b( of the Rules of Practice Governing Proceed- 
ings under the Packers and Stockyards Act provides as follows: 


§ 202.5 Stipulations and consent orders ... (b) Consent 
order. At any time after the issuance of the moving paper 
and prior to the hearing in any proceeding the Secretary, 
in his discretion, may allow the respondent to consent to 
an order. In so consenting, the respondent must submit, for 
filing in the record, a stipulation or statement in which he 
admits at least those facts necessary to the Secretary’s 
jurisdiction and agrees that an order may be entered against 
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him. Upon a record composed of the complaint and the 
stipulation or agreement consenting to the order, the Secre- 
tary may enter the order consented to by the respondent, 
which shall have the same force and effect as an order made 
after oral hearing. 
The facts admitted by the respondents and set forth in the 
Findings of Fact are sufficient to subject them to the jurisdic- 
tion of the Secretary of Agriculture under the provisions of the 
above section. 

Inasmuch as respondents Price and Company, Inc., and Mis- 
sissippi Valley Brokerage Company, Inc., have agreed to a con- 
sent disposition of this case and complainant has recommended 
that an order be issued against said corporate respondents re- 
quiring them to cease and desist from the practices complained 
of and suspending their registrations for a period of 14 days 
and that the charges against C. P. Poland be dismissed, the 
charges against C. P. Poland will be dismissed, the order agreed 
to by the corporate respondents will be issued, and their regis- 
tration will be suspended for a period of 14 days. 

Respondents Price and Company, Inc., and Mississippi Valley 
Brokerage Company, Inc., have requested that the suspension of 
their registration be made effective May 17, 1960, and com- 
plainant has recommended that such request be granted. 


ORDER 


Respondent Price and Company, Inc., shall cease and desist 
from failing to (1) pay promptly for livestock purchased by it 
and (2) maintain sufficient working capital to finance its oper- 
ations as a market agency and as a dealer. 

Respondent Mississippi Valley Brokerage Company, Inc., shall 
cease and desist from using custodial account funds for purposes 
other than the payment to consignors or shippers of its clearees 
of the proceeds from the sale of their livestock and the payment 
of lawful marketing charges. 

The charges against respondent C. P. Poland are hereby dis- 
missed. 

The registrations of respondents Price and Company, Inc., and 
Mississippi Valley Brokerage Company, Inc., under the act are 
suspended for a period of 14 days beginning May 17, 1960. 

This order shall become effective on May 17, 1960. 

Copies hereof shall be served upon the parties. 
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(No. 6520) 


In re SOUTH SECOND LIVESTOCK AUCTION, INC. P&S Docket No. 
2435. Decided May 23, 1960. 


Misuse of Shippers’ Proceeds—Suspension of 
Registration—Consent Order 


Respondent consented to an order requiring it to cease and desist from 
engaging in the violations charged and suspending its registration for 
30 days. 

Mr. George A. Robertson, for complainant. Respondent pro se. Mr. Jack W. 
Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed July 21, 1959, by the 
Director, Livestock Division, Agricultural Marketing Service, 
United States Department of Agriculture. 

The respondent, South Second Livestock Auction, Inc., a regis- 
trant under the act, was charged with misuse of shippers’ pro- 
ceeds by virtue of a substantial shortage in respondent’s cus- 
todial account for shippers’ proceeds, issuance of checks to con- 
signors of livestock which were returned by the bank upon 
which drawn because of insufficient funds, and failure to main- 
tain proper books and records. 

The complaint was served upon the respondent and, on August 
13, 1959, respondent filed an answer in the form of a letter. On 
March 24, 1960, respondent filed an amended answer, after the 
issuance of the examiner’s report, in which respondent admits 
the allegations set forth in the complaint and consents to the 
issuance, without oral hearing, of the order contained herein. 
Complainant has recommended that the order consented to by 
the respondent be issued. 


FINDINGS OF FACT 


1. The South Second Livestock Auction, Inc., stockyard, 
Albuquerque, New Mexico, the New Mexico Livestock Exchange 
stockyard, Albuquerque, New Mexico, the Ranchers and Farm- 
ers Livestock Auction Co. stockyard, Clovis, New Mexico, and 
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the Clovis Cattle Commission Co. stockyard, Clovis, New Mexico, 
were at all times mentioned herein, and now are, posted stock- 
yards subject to the provisions of the act. 


2. Respondent is registered with the Secretary of Agricul- 
ture as a market agency to sell livestock on a commission basis 
and as a dealer to buy and sell livestock for its own account at 
the South Second Livestock Auction, Inc., stockyard, Albuquer- 
que, New Mexico, and as a dealer to buy and sell livestock for 
its own account at the New Mexico Livestock Exchange stock- 
yard, Albuquerque, New Mexico, the Ranchers and Farmers 
Livestock Auction Co. stockyard, Clovis, New Mexico, and the 
Clovis Cattle Commission Co. stockyard, Clovis, New Mexico, 
and at all times mentioned herein respondent was so registered. 


3. During the period from August 1, 1958, through May 31, 
1959, respondent used funds received as proceeds from the sale 
of livestock consigned to it for sale on a commission basis at 
the South Second Livestock Auction, Inc., stockyard for purposes 
of its own and purposes other than the payment of lawful mar- 
keting charges and the remittance of net proceeds to shippers, 
thereby endangering or impairing the faithful and prompt ac- 
counting therefor and payment of the portions thereof due the 
owners or consignors of livestock. As of May 31, 1959, respond- 
ent had a shortage of approximately $9,746.97 in its custodial 
account for shippers’ proceeds. 


4. Respondent, in connection with the sale of livestock at 
the South Second Livestock Auction, Inc., stockyard, on or about 
the dates set forth in Paragraph IV of the complaint, issued 
checks to consigners of livestock which were returned by the 
bank upon which they were drawn because of insufficient funds. 


5. Respondent has failed to keep such accounts, records, and 
memoranda as fully and correctly disclose all transactions 
involved in its business as a market agency and dealer. 


CONCLUSIONS 


By reason of the facts set out in the Findings of Fact above, 
respondent has violated sections 307 312(a), and 401 of the act 
(7 U.S.C. 208, 213(a), and 221) and sections 201.40 and 201.41 
of the regulations (9 CFR 201.40 and 201.41). 


Inasmuch as the respondent has agreed to a settlement of 
this case upon a consent order basis and complainant has rec- 
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ommended that the order consented to by the respondent be 
entered, the order will be issued. 


ORDER 


1. Respondent shall cease and desist from violating the act 
and the regulations in the manner set forth in the Findings of 
Fact. 


2. Respondent shall deposit the gross proceeds received from 
the sale of livestock on a commission basis in a separate bank 
account designated as “Custodial Account for Shippers’ Pro- 
ceeds,” and maintain such account in accordance with the pro- 
visions of section 201.42 of the regulations under the act. 


3. Respondent shall keep such accounts, records, and memo- 
randa as will fully and correctly disclose all transactions involved 
in its business, including (1) a general ledger containing ac- 
counts showing income, expenses, fixed assets, and capital in- 
vested in the business, (2) a cash book showing in detail all 
cash received and disbursed, (3) periodic recapitulations of 
accounts of sale, and (4) monthly reconciliations of its bank 
accounts. 


4. Respondent’s registration as a market agency and dealer 
under the act is suspended for a period of thirty (30) days. 


This order shall become effective on the sixth day after 
service and copies hereof shall be served upon the parties. 


(No. 6521) 


J. W. OLBERG COMPANY v. DAN DANILSON PACKING Co., ING., 
PACA Docket No. 7873. Decided May 3, 1960. 


Admission of Liability 


Respondent, who admits the allegation of the complaint, is ordered to pay 
complainant the amount due. 


Decision by Thomas J. Flavin, Judicial Officer 


REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
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seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in connection with a transaction 
or transactions involving a perishable agricultural commodity 
or commodities in interstate or foreign commerce. A copy of 
the formal complaint was served upon respondent, but it did 
not file an answer within the time allowed. In a letter received 
by the Department on March 11, 1960, respondent admitted all 
of the allegations of the formal complaint. Pursuant to section 
47.25(b) of the rules of practice, the time allowed for filing an 
answer is hereby extended to include the date this letter was 
received by the Department. Accordingly, this letter is con- 
sidered as respondent’s answer in this proceeding. The issuance 
of an order without further procedure is appropriate pursuant 
to section 47.8(d) of the rules of practice (7 CFR 47.8(d)). 


Complainant is an individual, Judson Wayland Olberg, doing 
business as J. W. Olberg Company, whose address is Post Office 
Box 1710, Yuma, Arizona. Respondent, Dan Danilson Packing 
Co. Inc., is a corporation whose address is Post Office Box 14, 
Salinas, California. Respondent was licensed or was subject to 
license under the act during the period involved herein. 


The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order and constitute a violation or 
violations by respondent of section 2 of the act (7 U.S.C. 499b). 
Accordingly, within 30 days from the date of this order, respond- 
ent shall pay to complainant, as reparation, the sum of $1,743.08, 
the amount of damage to which complainant is entitled as a 
result of the violation or violations found herein, with interest 
thereon at the rate of 5 percent per annum from July 1, 1959, 
until paid. 


Copies hereof shall be served upon the parties. 


(No. 6522) 


STANLEY WRONOWSKI v. ROBERT N. ROBSON COMPANY, INC. 
PACA Docket No. 7643. Decided May 3, 1960. 


Acceptance—Liability 


Respondent accepted the shipments and since there is no showing of a 
breach of the contract on the part of complainant, respondent is liable 
for the contract price. 
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Mr. David Siskind, of New York, New York, for complainant. Keane and 
Werner, of New York, New York, for respondent. Mr. James A. O’Don- 


nell, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on March 23, 1959, it is 
alleged that complainant sold to respondent seven truckloads of 
onions which respondent accepted in compliance with contract 
terms, but that respondent has failed to pay the agreed purchase 
price of $5,188.45. Complainant seeks in this proceeding to 
recover the agreed purchase price of the seven shipments. 

A copy of the Department’s report of investigation was served 
upon complainant’s attorney on April 3, 1959. On the same day, 
copies of the report of investigation and the formal complaint 
were served upon respondent. Respondent filed an answer to 
the formal complaint on April 21, 1959, admitting the shipments 
and deliveries, as alleged in the complaint. Respondent avers 
that three of the onion shipments were duly paid for by respond- 
ent to complainant. By way of counterclaim, respondent seeks 
an award of $8,214.46, based upon complainant’s failure to 
deliver sound onions of good quality as agreed, and to certain 
sums advanced by respondent at complainant’s request. Respond- 
ent requested an oral hearing. On June 9, 1959, complainant 
filed a reply to the counterclaim. 

On October 27, 1959, the presiding officer dismissed respond- 
ent’s counterclaim, beginning with paragraph 18 of the answer, 
for lack of timely filing. He also dismissed paragraph 17 since 
the subject matter has to do with onion bags, which are not a 
perishable agricultural commodity. 

An oral hearing was held at New York City on January 12, 
1960. Both parties were represented by counsel. Three witnesses 
appeared and testified, two for respondent and one for com- 
plainant. 


FINDINGS OF FACT 


1. Complainant is an individual, Stanley Wronowski, whose 
address is P. O. Box 169, New Hampton, New York. At the 
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time of the transactions involved herein, complainant was not 
licensed under the act. 


2. Respondent, Robert N. Robson Company, Inc., is a corpo- 
ration whose address is 60 Ninth Avenue, New York 11, New 
York. At the time of the transactions involved herein, respondent 
was licensed under the act. 


8. During the period beginning on or about August 28, 1958, 
and ending on or about October 23, 1958, in the course of 
foreign commerce, complainant sold to respondent seven truck- 
loads of onions for export, in the quantities and of the kinds 
described below, and at the agreed prices shown, delivered 
alongside piers designated by respondent at Brooklyn, New 
York, and New York, New York: 


Date Commodity and Total 
1958 Unit Price Price 
August 28 298 bags Medium Red Onions 
$1.40 $ 417.20 
September 25 600 bags Yellow Onions 
1.10 660.00 
October 1 350 bags Medium Red Onions 
1.30 455.00 
October 9 875 bags Red Onions 
1.35 1,181.25 
October 10 800 bags Yellow Onions 
1.20 960.00 
October 16-17 900 bags Medium Red Onions 
1.35 1,215.00 
October 23 250 bags Yellow Onions 
1.20 300.00 
$5,188.45 


4, On or about the dates set forth in Finding 3, complainant 
delivered to respondent, at the piers designated by respondent 
at Brooklyn, New York, and New York, New York, for export, 
the kind, quality, grade, and size of onions called for in the 
contracts between the parties, and in the manner agreed upon. 
Respondent accepted the seven truckloads of onions at destina- 
tion and shipped them in export. 


5. On or about January 28, 1959, respondent paid complain- 
ant the sum of $660, representing the agreed purchase price of 
the 600 bags of yellow onions delivered to and accepted by 
respondent on or about September 25, 1958. 
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6. On or about February 2, 1959, respondent paid complain- 
ant the sum of $455, representing the agreed purchase price of 
the 350 bags of medium red onions delivered to and accepted 
by respondent on or about October 1, 1958. 


7. On or about February 16, 1959, respondent paid complain- 
ant the sum of $300, representing the agreed purchase price of 
the 250 bags of yellow onions delivered to and accepted by 
respondent on or about October 23, 1958. 


8. There is now due and owing to complainant from respond- 
ent the difference between the total agreed purchase price for 
the seven truckloads of onions, $5,188.45, and the sums remitted 
to complainant by respondent as set forth in Findings 5, 6, and 
7, totalling $1,415, or $3,773.45, no part of which has been paid. 


9. The formal complaint was filed on March 23, 1959, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


At the hearing, complainant was permitted to amend his com- 
plaint so as to increase by 10 cents per bag the unit price of 
the onions involved in the shipment of September 25, as well 
as on 350 bags of the onions included in the shipment of Octo- 
ber 16-17, 1958. The record contains a letter dated December 3, 
1958, from respondent to complainant in which respondent 
acknowledged its indebtedness to complainant for the purchase 
price of the seven truckloads of onions. The unit price for the 
September 25th shipment was there shown as $1.10 per bag, 
while that of October 16th-17th was shown as $1.35 per bag. 
Complainant testified that the agreed price for the September 
25th shipment was $1.20 per bag. Robert Robson, respondent’s 
president, testified that the prices shown in the December 3 
letter were the prices agreed upon. The record shows that com- 
plainant accepted and cashed respondent’s check in payment for 
the shipment of September 25, 1958. On the face of this check, 
the unit price of $1.10 was shown. From the evidence before us 
we conclude that the agreed price for the September 25th ship- 
ment was $1.10 per bag, and for the October 16th-17th ship- 
ment, $1.35 per bag. 

There is no dispute that respondent made three payments 
totalling $1,415. It is complainant’s position that these payments 
were applied in reduction of earlier debts due complainant from 
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respondent. Respondent contends that the payments represented 
the agreed purchase prices for the three shipments of September 
25, October 1, and October 23, 1958. 

It is a general rule of law that when neither the debtor nor 
the creditor seasonably exercises his power to apply a payment 
to one of several debts, the law will apply the payment in a 
way most beneficial to the creditor. Philadelphia Produce Credit 
and Collection v. Leon Tulin, 14 A. D. 977; Conway, Inc. v. Ben 
F. Line, 16 A. D. 387. This general rule is not for application 
here for on the face of each of its three checks respondent ex- 
pressly specified the particular transactions against which the 
payments should be credited. The following printed statement 
appears on each check: “THIS CHECK IN SETTLEMENT 
OF THE FOLLOWING INVOICES.” Immediately below this 
printed statement we find inserted on each check the name of 
the carrying vessel, the date of the transaction, the quantity 
and kind of onions, the unit price thereof, and the total amount 
of the agreed purchase price. It is concluded that respondent 
seasonably exercised his power to apply the three checks in pay- 
ment of three of the transactions involved herein. 


Respondent is clearly liable to complainant for the purchase 
prices of the remaining four onion shipments totalling $3,773.45. 
In addition to acknowledging this indebtedness in its letter of 
December 3, 1958, to complainant, respondent admits the ship- 
ments were accepted alongside pier after inspection or after 
opportunity for complete inspection. Having accepted the four 
shipments of August 28, October 9, 10, and 16-17, 1958, respond- 
ent is liable to complainant for the purchase prices thereof, less 
damages shown to have been sustained by respondent as a result 
of any breach of contract by complainant. Michael-Swanson- 
Brady of Moorhead, Inc. v. Backer’s Potato Chip Co., 17 A. D. 
651; O’Donnell Fruit Company of Pittsburg v. Matthew Mer- 
curio, 18 A. D. 1173. Respondent asserts that as to the ship- 
ments of August 28, October 10, and October 16-17, 1958, 
such a breach was committed by complainant, with resulting 
damages to respondent, in that complainant shipped onions to 
respondent which were not in salable condition at export desti- 
nation, in violation of the terms of the agreement between the 


parties. 


The burden is upon respondent, as the moving party, to prove 
by a preponderance of the evidence that complainant guaranteed 
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arrival condition of the onions at export destination. In addition, 
respondent has the burden of establishing a breach of the con- 
tract or contracts by the complainant, together with the dam- 
ages resulting therefrom. All three elements, the warranty, the 
breach, and the resulting damages must be proved if respondent 
is to prevail. The record here convincingly establishes respond- 
ent’s utter failure to submit adequate proof as to any one of 
these three elements. 

As to the claimed warranty and breach thereof, complainant 
testified that the agreement between the parties called for de- 
livery of onions in good condition alongside piers, at which 
point respondent had the right to inspect and either accept or 
reject. According to complainant: 


“All my deliveries he had the privilege of examining 
and the privilege of rejecting before unloading. After 
they were unloaded on the pier, that was his respon- 
sibility and I always informed him and I always em- 
phasized that I wished he would be more thorough and 
if he had any refusals or any objections as to the qual- 
ity of the onions, I didn’t care to have them unloaded 
from my truck because, once they were unloaded on the 
pier, they are not my responsibility.” 

The testimony of respondent’s president, Robert N. Robson, 
appears to corroborate that of the complainant. This witness 
testified that in accordance with his understanding with com- 
plainant, respondent had the right to inspect every load of 
onions delivered at the pier in New York and either accept or 
reject the shipment; that he did inspect the greater majority of 
complainant’s shipments; and that following such inspection, 
respondent accepted the onions and they were unloaded on 
the pier. 

It is significant that in its counterclaim respondent alleges 
the claimed breach to be as follows: “. . . that the complainant 
failed to ship and deliver good quality, sound onions to the pier, 
as agreed, . . .” Of equal import is respondent’s letter to the 
Department dated March 23, 1959. While this letter speaks of 
possible early payments being made on complainant’s account, 
nowhere is any mention whatever made of a breach of warranty 
or losses suffered. We are satisfied that complainant did not make 
the claimed warranty, that the agreement called only for deliv- 
ery of onions in good condition alongside the piers at Brooklyn 
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or New York, and that complainant delivered onions meeting 
contract specifications, and it is so concluded. 


Even if the contract had called for sound arrival at final 
export destination and complainant had breached this term of 
the contract, respondent has submitted no acceptable proof of 
damages. On the shipment of August 28, 1958, respondent claims 
a loss of $150 based upon information received from the foreign 
buyer that there was a “considerable amount of rotten onions” 
in the shipment, and a notation made by respondent’s account- 
ant of “Loss $150.00.” A similar notation made by the account- 
ant is the only evidence offered by respondent to account for a 
claimed loss of $668.31 on the shipment of October 16-17, 1958, 
one-half of which complainant agreed to absorb, according to 
respondent. Respondent’s documentary evidence as to loss on 
these two shipments constitutes no more than unsworn or un- 
supported statements. In effect, these documents are but mere 
assertions of damage and cannot be regarded as adequate proof 
thereof. To recover damages, it is incumbent upon respondent to 
prove, with reasonable certainty and by competent evidence, 
details of the nature and extent of its alleged financial injury. 
This respondent has failed to do. Respondent offered no evidence 
to support the undetermined damages allegedly suffered on the 
shipment of October 10, 1958. 


The failure of respondent to pay to complainant the agreed pur- 
chase price of the four shipments of onions on August 28, October 
9, 10, and 16-17, 1958, amounting to $3,773.45, is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in that amount, with interest. It follows that respondent’s 
counterclaim, insofar as it relates to the seven shipments dis- 
cussed above, should be dismissed. The presiding officer correctly 
ruled that the remainder of respondent’s counterclaim should 
be dismissed, either for lack of timely filing or lack of jurisdic- 
tion over the subject matter. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,773.45, with interest there- 
on at the rate of 5 percent per annum from November 1, 1958, 
until paid. 

Respondent’s counterclaim is dismissed. 
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The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 6523) 


ANTIGO POTATO BROKERAGE EXCHANGE v. ARROWHEAD GROWERS 
SALES Co. PACA Docket No. 7831. Decided May 6, 1960. 


Failure to Sustain Burden of Proof—Dismissal 


Neither party has succeeded in proving the agreement for which he con- 
tends. Respondent accepted the shipment and is liable for the reason- 
able market value thereof. However, since there is no evidence as to 
the market value, it is impossible to determine the amount of damages, 
if any, owing to complainant, and the complaint is dismissed. 


Complainant and respondent, pro se. Mr. James V. Wright, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In his formal complaint filed on October 28, 1959, com- 
plainant requests an award in the sum of $212.50, which is 
alleged to be the contract purchase price due and owing in 
connection with 170 sacks of potatoes sold and delivered to 
respondent on June 10, 1959. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
December 11, 1959. A copy of the report of investigation was 
served upon complainant on the same day. Respondent filed an 
answer to the formal complaint on January 4, 1960, denying 
that the transaction of June 10, 1959, was a sale but alleging 
that said transaction was a joint venture between the parties. 


Since the amount in controversy is less than $500, the issues 
are determined in accordance with the shortened method of 
procedure provided in section 47.20 of the rules of practice. 
Pursuant to such procedure, complainant filed an opening state- 
ment, respondent’s verified answer and attached exhibits were 
accepted as his answering statement, and complainant’s verified 
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complaint and attached exhibit were accepted as his statement 
in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Glenn Virgil Risdon, doing 
business as Antigo Potato Brokerage Exchange, whose address 
is Post Office Box 521, Antigo, Wisconsin. 


2. Respondent is an individual, Robert Jerome Sweet, doing 
business as Arrowhead Growers Sales Co., whose address is 
Box 335, Antigo, Wisconsin. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


8. On June 10, 1959, in the course of interstate commerce, 
complainant and respondent entered into negotiations with each 
other in connection with 170 100-pound sacks of Russet Burbank 
potatoes, size B, grown by one Miles Leavitt of Starks, Wis- 
consin. 


4. Subsequent to the negotiations mentioned above, respond- 
ent, on or about June 12, 1959, acquired possession of the 170 
100-pound sacks of Russet Burbank potatoes from Leavitt, which 
potatoes were thereafter shipped by respondent to points in 
Tennessee and Alabama. 


5. Respondent has made no payment to complainant on ac- 
count of this transaction. 


6. The formal complaint was filed on October 28, 1959, which 
was within 9 months after the alleged cause of action herein 
arose. 


CONCLUSIONS 


The principal issue presented for decision herein relates to 
the conflicting allegations of the parties with respect to the 
terms of the alleged agreement entered into by them on June 
10, 1959, in regard to 170 sacks of Russet Burbank potatoes 
grown by one Miles Leavitt of Starks, Wisconsin. 


Complainant alleges that the transaction was an outright 
sale to respondent of the potatoes in question and offers in evi- 
dence his version of the transaction, as follows: that complain- 
ant sold the potatoes in question to respondent on June 10, 
1959, at $1.25 per hundredweight, f.o.b. Starks, Wisconsin; that 
a purchase order was drawn on the grower by complainant and 
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was picked up by respondent’s employees on the same day, 
June 10; that respondent, on June 12, 1959, notified complain- 
ant that 170 100-pound sacks of Russet Burbank potatoes, Size 
B, had been loaded onto respondent’s truck at the farm of Miles 
Leavitt in Starks, Wisconsin; that complainant, on June 12, 
issued his invoice No. 6838,' setting forth the terms above, and 
mailed same to respondent; that no protest was made to com- 
plainant in regard to the terms of the invoice; and that re- 
spondent accepted the potatoes and shipped same to Tennessee 
and/or Alabama, but has paid complainant no part of the pur- 
chase price. 

Respondent denies the purchase of the potatoes in question 
and also denies receiving complainant’s invoice No. 6838, which 
complainant purports to have mailed to him in connection there- 
with. Respondent affirmatively alleges that the transaction was 
a joint venture of the parties and offers in evidence his version 
of the transaction, as follows: that on or about June 10 com- 
plainant and respondent entered into a joint agreement for the 
purchase of a partial truckload of Russet potatoes, size B, 
grading 90% U.S. No. 1 or better, at $1 per hundredweight, 
based on complainant’s cost; that respondent, June 10, issued a 
purchase order, No. 6603, reflecting this transaction ;? that acting 
on the joint agreement, the potatoes were picked up at Leavitt’s 
farm on June 10 by an independent contractor and taken to 
Tennessee; that the potatoes were rejected in Tennessee and 
were then taken to Decatur, Alabama, for storage by respondent; 
that this fact has been made known to complainant, but that 
complainant has made no suggestions as to the disposal of the 
potatoes. Respondent, further in his answer, goes on to state: 
“That as an accommodation to complainant, respondent’s em- 
ployee did pick up a purchase order issued by complainant for 
‘B’ size 100# sacks of Russet Burbank potatoes, said purchase 
order having no price indicated thereon.” 


1 The relevant portion of the invoice is as follows: 


Price 
No. per 
Sacks Weight Grade & Variety ewt. F.0.B. point Amount 
170 100# Sax Russett Burbank B’s .. $1.25 Starks, Wis. $212.50 


2Grower: Risdon (Leavitt) 
. . Date: 6/10/59 
0% 


No. of Sax: 170 

Type of Sax: 100# 

Variety: R. Burbanks (Joint) 
eee 


Our Lot No. 7868 (Joint) 
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Both complainant and respondent have put forth affirmative 
allegations with respect to the terms of the agreement entered 
into by them on June 10, 1959. The allegations are conflicting 
and mutually incompatible. The party which is to prevail in these 
circumstances must therefore prove his case by a preponderance 
of the evidence. Israel Klein Co. v. S. Otis Sullivan & Co., 17 
A.D. 400. In reviewing the evidence before us, we are of the 
opinion that neither party has met this burden. The evidence on 
each side is evenly balanced, however, by that of the other, so 
that a preponderance is not achieved by either side. Accordingly, 
neither party has succeeded in proving the agreement for which 
he contends. 


The lack of proof of a contract between the parties, however, 
does not relieve respondent of his liability in connection with this 
lot of potatoes, for having accepted same, he is liable for the 
reasonable market value thereof. Nelson & Sons v. Kerzner et al, 
8 A.D. 48; affirmed on appeal, District Court, Eastern District, 
Pennsylvania, June 6, 1952, and reported at 12 A.D. 226. 


There is no evidence in the record to establish the reasonable 
market value of the 170 sacks of potatoes involved herein. While 
we take official notice of the market news service reports pub- 
lished by the Department, no such report is available for Antigo, 
or even for the State of Wisconsin. Chicago, Illinois, and Minne- 
apolis, Minnesota, the two cities nearest Antigo for which we 
have market reports, record no quotations on June 10, 11, and 
12, 1959, for Wisconsin Russets, Burbank variety, size B. We 
are therefore without evidence as to the market value of the 
potatoes in question, and are unable to determine what amount 
of damages, if any, is due and owing complainant from respond- 
ent in this proceeding.’ It is concluded, therefore, that the com- 
plaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


3 As far as can be determined from the record, it appears that respondent has realized no 
gain or profit from the potatoes involved herein, since there is no evidence that the potatoes 
were resold by him. 
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(No. 6524) 


ALTON L. COUSINO v. BERNARD BULLOCK. PACA Docket No. 
7909. Decided May 6, 1960. 


Default Order Vacated 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING DEFAULT ORDER 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a de- 
fault order was issued April 25, 1960, awarding reparation to 
complainant against respondent. By letter dated April 30, 1960, 
counsel for respondent stated that a timely answer to the com- 
plaint filed in this proceeding was submitted by respondent but 
that the answer was erroneously designated as an answer in 
PACA Docket No. 7860, another proceeding to which respondent 
is a party. An examination of the record in Docket No. 7860 
reveals that such answer was inadvertently filed in that docket 
and that there is, therefore, no default in the filing of an answer 
in this proceeding. 

Accordingly, the default order of April 25, 1960, is hereby 
vacated and this controversy shall proceed in the same manner 
as though the order of April 25, 1960, had not been issued. 


Copies hereof shall be served upon the parties. 


(No. 6525) 


BOLER FRUIT & VEGETABLE COMPANY v. J. LERNER & SON. PACA 
Docket No. 7193. Decided May 10, 1960. 


Petition for Rehearing—Dismissal 


It is concluded that complainant has failed to show any basis for rehearing 
and that the order of January 11, 1960, is supported by the facts and 
the law applicable thereto. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR REHEARING 
In this reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued January 11, 1960, dismissing the complaint 
and awarding reparation of $107.06 to respondent on its counter- 
claim. On January 20, 1960, complainant by telegram requested 
an extension of time for filing a petition for hearing. The order 
was stayed on January 25, 1960, pending the issuance of a 
further order herein and complainant was granted until Febru- 
ary 19, 1960, within which to file a petition. The filing date was 
subsequently extended to February 29, 1960, and the petition 
was filed that date. A copy of the petition was served upon re- 
spondent and it filed a reply thereto on March 21, 1960. 


Complainant urges in its petition that there are substantial 
and material errors in the findings of fact and conclusions in the 
order of January 11, 1960. In addition, complainant states that 
it did not have an opportunity to meet the testimony of respond- 
ent’s witness at the second hearing and for this reason a re- 
hearing should be granted to allow complainant to finish up the 
testimony relating to other shipments before and after the one 
at bar. 

At the end of the oral hearing held in this proceeding at 
Chicago, Illinois, on September 11, 1958, complainant requested 
and was granted the right to take the deposition of Edd Boler 
and the hearing was held open for that purpose. The completed 
deposition was filed on November 10, 1958, and the hearing was 
closed. Respondent then filed a petition to reopen the hearing for 
the purpose of presenting evidence to rebut the deposition testi- 
mony of Edd Boler. This petition was granted on November 
24, 1958, and a further hearing was held at Chicago on December 
11, 1958. It seems to us that both parties had ample opportunity 
to present evidence with respect to all facets of the case, includ- 
ing the other transactions testified to by Stanley Grelecki at 
the first hearing. In Venezia Bros. v. A. G. Shore Co., 17 A.D. 
164, it was held: 


“To permit the rehearing of a proceeding for the sub- 
mission of evidence which could have been submitted 
in the original hearing would eliminate the essential 
element of finality.” 


Complainant also contends that there should be a rehearing 
because respondent did not plead or prove any basis for the 
brokerage awarded to respondent and respondent did not plead 
or prove that the amount of $46.97 was a fair and reasonable 
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value. We find no merit to these contentions. It is concluded 
that complainant has failed to show any basis for rehearing. 


Although complainant did not ask for reconsideration we have 
reconsidered the evidence in the light of the many errors claimed 
by complainant. It is our opinion that the order of January 11, 
1960, is supported by the facts and the law applicable thereto. 
Complainant’s petition is hereby dismissed. 


The stay order of January 25, 1960, is hereby vacated and 
the order of January 11, 1960, is reinstated. The reparation 
awarded to respondent in the order of January 11, 1960, shall 
be paid within 30 days from the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 6526) 


MENDELSON-ZELLER Co. v. BALTIMORE TOMATO Co., INC. PACA 
Docket No. 7567. Decided May 11, 1960. 


F.o.b. Sale—Suitable Shipping Condition 


It is concluded that the amount of deterioration found at destination was 
not abnormal, that there was no breach of the suitable shipping condi- 
tion warranty, and that respondent owes complainant the balance of the 
purchase price.. 

Dreher, McCarthy, & Dreher, of San Francisco, California, for complainant. 
Niles, Barton, Yost & Donkmeyer, of Baltimore, Maryland, for respond- 
ent. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed September 12, 1958, and the 
formal complaint was filed February 9, 1959. Complainant seeks 
an award of reparation in the amount of $1,100, which is al- 
leged to be the balance of the total purchase price of two truck- 
loads of tomatoes sold to respondent in June and July 1958, on 
an f.o.b. acceptance final basis, without any grade or quality 
specification. 


A copy of the formal complaint and a copy of the report of 
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investigation prepared by the Department were served upon 
respondent on February 19, 1959. A copy of the report of in- 
vestigation was served upon complainant on February 24, 1959. 


Respondent filed an answer on March 31, 1959, admitting the 
purchase of two truckloads of tomatoes. However, respondent 
denies that no grade or quality was specified, denies that the 
basis of sale was f.o.b. acceptance final, denies that the tomatoes 
shipped were of the kind and quality agreed upon, and denies 
any liability to complainant. Respondent asked for an oral 
hearing. 

The oral hearing was held at Baltimore, Maryland, on October 
8, 1959. Complainant was not represented at the hearing but 
upon its written request, the presiding officer offered and re- 
ceived in evidence on complainant’s behalf two depositions. Re- 
spondent was represented by counsel and Salvatore J. Spinale 
testified for respondent. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Palmer C. 
Mendelson and Edward M. Zeller, doing business as Mendelson- 
Zeller Co., whose address is 1 Drumm Street, San Francisco, 
California. 


2. Respondent, Baltimore Tomato Co., Inc., is a corporation 
whose address is 310 South Hanover Street, Baltimore, Mary- 
land. At the time of the transactions involved herein, respond- 
ent was licensed under the act. 


3. On or about July 1, 1958, in the course of interstate com- 
merce, complainant sold to respondent approximately 1,200 lugs 
of pink tomatoes, 6 x 6 and larger sizes, at the agreed price of 
$1.85 per lug f.o.b. Los Angeles, California. On or about July 
8, 1958, in the course of interstate commerce, complainant sold 
to respondent 1,150 to 1,200 lugs of pink tomatoes, 6 x 6 and 
larger sizes, at the agreed price of $2 per lug, f.o.b. Los Angeles, 
California. Both loads were to be shipped by truck to respondent 
in Baltimore, Maryland, the first load on July 1 and the second 
on July 3, 1958. 


4, On July 1, 1958, at 12:30 p.m. complainant shipped to 
respondent 1,136 lugs of pink tomatoes. This load arrived July 
7 and respondent unloaded the tomatoes into its cold storage 
room. At respondent’s request, a federal condition inspection 
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was made there of approximately 300 lugs at 1:15 p.m., July 7. 

The inspection certificate reads as follows: 
“Condition: Average approximately 30% turning and 
65% ripe. From 2 to 12% decay in most lugs, in some 
none, average 5% Decay is chiefly Rhizopus Rot and 
Alternaria Rot in all stages. From 4 to 20% showing 
soft bruises in most lugs, in many none, average ap- 
proximately 9% scattered through packs affecting turn- 
ing and ripe stock.” 


5. The second truckload, consisting of 1,200 lugs of pink 
tomatoes, was shipped by complainant on July 3 and arrived 
at Baltimore on July 8. Respondent ordered a federal condition 
inspection of this truckload. The inspection was made at 3:30 
p.m., July 8, 1958, at which time the truck compressor was 
operating. The certificate shows the following: 

“Condition of load and containers: Through lengthwise 
load, 11 and 12 layers, 5 and 6 rows. 
| “Condition of pack: Generally tight. 
“Temperature of product: At rear doorway, top 45 
| degrees, bottom 48 degrees F. 
“Condition: Average approximately 60% turning and 
35% ripe. In most lugs from 2 to 138% soft or decayed, 
in many none, average 6% including 4% decay. In most 
lugs from 2 to 13% damaged by soft bruises, in some 
none, average 4%, affecting turning and ripe stock 
scattered through packs. 
“Remarks: Inspection and certificate restricted to the 
product in upper two layers.” 

6. On July 8, respondent sent complainant the following 
telegram: 

“WE HAVE SOLD TRAILER TRUCK #8306 TO- 
MATOES LOSE $1000 GOVERNMENT INSPECTION 
YESTERDAY SHOWS FROM 2 TO 12 PERCENT 
DECAY SOME LUGS SHOW MORE AVERAGE 5 
PER CENT DECAY PLUS OTHER DEFECTS WILL 
AIR MAIL CERTIFICATE IMMEDIATELY WE 

| WILL NOT STAND FOR THIS LOSS UNTIL AD- 
JUSTED PROPERLY ALSO HAVING SECOND LOAD 
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INSPECTED WILL WIRE DETAILS IMMEDI- 
ATELY.” 


7. Respondent paid the freight charges of $1,220.55 on the 
first load and sold these tomatoes for gross proceeds of $2,571. 
With respect to the second load, respondent paid the freight 
charges of $1,287.50, and sold the tomatoes for gross proceeds 
of $2,093. 


8. The purchase price of the first load is $2,101.60 and that 
of the second load is $2,400. On October 8, 1958, respondent 
sent complainant a certified check for $3,401.60 as the undisputed 
amount due on the two truckloads of tomatoes. Complainant 
cashed this check. The amount of $1,100 is due and owing to 
complainant from respondent. 


9. The formal complaint was filed February 9, 1959, which 
was within 9 months after the causes of action accrued. 
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CONCLUSIONS 


There is no dispute that the two truckloads of tomatoes in- 
volved in this proceeding were sold over the telephone by 
Harold Weisfeld, produce salesman of complainant, to Salvatore 
J. Spinale, Secretary-Treasurer of respondent, the first load on 
July 1, 1958, at $1.85 per lug, f.o.b. Los Angeles, California,’ 
and the second load on July 3, 1958, at $2 per lug, f.o.b. Los 
Angeles, California. It is also undisputed that both loads were 
sold on identical terms, except as to the price. 


Weisfeld testified that he told Spinale that complainant would 
have to purchase the tomatoes offered for sale from produce 
houses in Los Angeles on an f.0.b. acceptance final basis and 
therefore respondent would have to purchase them on the same 
basis; that the tomatoes were hormone type which might break 
down in transit but he did not think it would be anything seri- 
ous; that he would not load any tomatoes that did not look 
good; and that complainant could not be responsible if the 
tomatoes broke down in transit. According to Weisfeld, Spinale 
replied “Yes, I understand the picture—go ahead and ship them.” 
But Spinale testified that Weisfeld offered for sale beautiful 
vine-riped, U.S. No. 1 tomatoes in 20-pound boxes; that Weisfeld 
“practically” guaranteed the tomatoes would arrive in beautiful 
condition without decay; and that there was no mention or 
reference in their conversation as to f.o.b. acceptance final. 
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While Spinale admitted that Weisfeld referred to the tomatoes 
as “hormone” he testified that he had never heard of hormone 
tomatoes and did not know what this meant. Weisfeld denied 
that he represented the tomatoes to be U.S. No. 1. 


Each party had the burden of proving its contentions as to 
the agreed terms of sale. The only evidence of the contracts, 
other than the testimony of Weisfeld and Spinale, is the invoices 
sent by complainant to respondent. The invoice on the first load 
shows “1,136 Lugs Star Pink Stem Tomatoes” and a price of 
$1.85 “Net f.o.b.” and the second invoice states “1,200 Fits 
Tomatoes Stem Pinks” and a price of $2 “net f.o.b.” These in- 
voices do not contain the term “f.o.b. acceptance final’ or any 
specification as to grade, quality or condition other than “Pink” 
or “Pinks”. Respondent made no objection to the terms set forth 
in the invoices. It is concluded that complainant has failed to 
sustain the burden of proof that “f.o.b. acceptance final” was 
one of the terms agreed upon and that respondent has likewise 
failed to sustain the burden of proving that complainant made 
any express warranties or guarantees as to the grade, quality 
or condition of the tomatoes either at shipping point or destina- 
tion. 

But even in the absence of any express warranties or guaran- 
tees, there was an implied warranty of suitable shipping condi- 
tions since the sales were f.o.b. 7 CFR 46.24(i). Suitable ship- 
ping condition means in connection with a direct shipment that 
the commodity at the time of billing is in a condition which, if 
the shipment is handled under normal transportation service 
and conditions, will assure delivery without abnormal deteriora- 
tion at the destination specified in the contract. 7 CFR 46.24(j). 
Under both contracts the specified destination was Baltimore, 
Maryland. Neither party contends that the transportation service 
and conditions were not normal. In fact, Spinale testified that 
both trucks were in transit the usual time between Los Angeles 
and Baltimore, and that the refrigeration units were in operation 
on arrival. Spinale testified that the amount of decay and bruis- 
ing disclosed by the federal inspections at Baltimore was ex- 
cessive or abnormal, but we are unable to agree. As previously 
concluded, the contracts called for pink tomatoes with no specifi- 
cation as to grade or quality. Spinale testified that the fact that 
65% of the tomatoes in the first load were ripe on arrival as dis- 
closed by the federal inspection was not unusual for vine-ripened 
tomatoes. It seems logical to us that more bruising and decay 
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would occur with pink tomatoes during transit than would be 
the case with green tomatoes. 

The fallacy of respondent’s position is shown by comparing 
the percentage of defects found at destination in this proceeding 
with the tolerance allowed in the United States Standards for 
tomatoes for the U.S. No. 1 grade (7 CFR 51.1855). It is there 
provided that, en route or at destination, not more than a total 
of 15 percent, by count, for tomatoes in any lot may fail to meet 
the requirements of the grade, including not more than 5 percent 
for tomatoes which are soft or affected by decay. Even if we 
assume that the inspection of 300 lugs from the first load was 
representative of the full load, the average amount of decay 
was within the tolerance of 5 percent. In the second load, de- 
cayed and soft tomatoes exceeded the permissible tolerance by 
one percent. It may not be said that the deterioration was ab- 
normal for tomatoes sold with no specification as to grade or 
quality. It is concluded that respondent has failed to sustain the 
burden of proving that either load of tomatoes was not in suit- 
able shipping condition when shipped. 

The failure of respondent to pay the balance of the total pur- 
chase price of the two loads of tomatoes is in violation of 
section 2 of the act. Reparation should be awarded complainant 
in the amount of $1,100, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,100, with in- 
terest thereon at the rate of 5 percent per annum from August 
1, 1958, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6527) 


In re MUSANTE, BERMAN, STEINBERG COMPANY, INCORPORATED. 
PACA Docket No. 7937. Decided May 12, 1960. 


Repeated and Flagrant Violations—Suspension 
of License—Consent Order 


Respondent’s license is suspended for 90 days, but such suspension shall not 
become effective except under certain conditions. 
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Mr. John C. Chernauskas, for complainant, Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed April 13, 1960, by the 
Deputy Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
It is alleged in the complaint that respondent repeatedly and 
flagrantly violated section 2 of the act by failing and refusing 
truly and correctly to account and make full payment promptly 
for perishable agricultural commodities received on consignment 
and joint account in interstate commerce, and section 9 of the 
act by failing to keep proper accounts and records. Suspension 
of respondent’s license was recommended. 

A copy of the complaint was served upon respondent on 
April 25, 1960. Respondent filed an answer on May 38, 1960, in 
which it waived oral hearing, admitted the allegations of the 
complaint, and agreed and consented to the issuance of an order 
providing for the suspension of respondent’s license for a period 
of 90 days, such suspension being suspended and not becoming 
effective unless respondent commits a violation of said act during 
the next two years following issuance of said order. Respondent’s 
waiver of oral hearing, admission of the allegations, and con- 
sent were conditioned upon complainant’s agreeing to the issu- 
ance of such an order, otherwise it denied the allegations and 
requested an oral hearing. Complainant consented to and recom- 
mended the issuance of such an order. 


FINDINGS OF FACT 


1. Respondent, Musante, Berman, Steinberg Company, In- 
corporated, is a Connecticut corporation whose main office is 
located at 558 Howard Avenue, Bridgeport, Connecticut. 


2. During the period involved herein, the officers of respond- 
ent were Charles Wilson, Vice-President; Michael Steinberg, 
Treasurer; Clifford Steinberg, Assistant Treasurer; Samuel 
Regenstreif, Secretary; and Edward Reilly, Assistant Secretary. 


3. Pursuant to licensing provisions of the act, license No. 
583 was issued to respondent on September 12, 1930. This 
license presently is in effect. 
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4. On or about each of the days January 9 and March 26, 
1959, respondent received on consignment in interstate commerce 
a carload of lettuce and after having sold said lettuce failed 
truly and correctly to account and remit to the consignors in 
that it rendered accountings for less than the correct amounts 
due and remitted to the consignors said lesser amounts, as set 
forth below: 


A. On or about January 9, 1959, 640 cartons of lettuce in 
car 45030 received from Lenard O’Day Company, 
Phoenix, Arizona, for which respondent understated 
and underpaid $468.36. 


B. On or about March 26, 1959, 700 cartons of lettuce in 
car 27888 received from Comer Produce Company, 
Phoenix, Arizona, for which respondent understated 
and underpaid $870.30. 


5. During May and June 1959, respondent received in inter- 
state commerce on a joint account basis from The H. Rouw 
Company, Edinburg, Texas, four carloads of tomatoes shipped 
in cars 44665, 45682, 44209 and 65707, and after having sold 
said tomatoes failed truly and correctly to account and remit to 
The H. Rouw Company in that it rendered accountings for 
$509.75 less than the correct amounts due and remitted to said 
joint account partner said lesser amount. 


6. Following an investigation by complainant, respondent 
made restitution of the underpayments to the consignors and 
joint account partner involved. 


7. During the period January through June 1959, respond- 
ent failed to keep such accounts, records, and memoranda as 
would fully and correctly disclose all transactions involved in 
its business in that: (a) it had not been assigning lot numbers 
to each lot of produce received to be sold for the account of 
another nor to each purchased lot of similar produce which was 
being handled at approximately the same time; (b) it had not 
been filing its sales tickets either by dates of sales or in the 
order of the printed serial numbers; and (c) it had not been 
maintaining and retaining inventory records. 


8. Each of the aforesaid officers of respondent was respon- 
sible in whole or in part for the actions set forth in paragraphs 
4, 5, and 7 above. 


~~ 
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CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 4 and 
5, respondent wilfully, repeatedly, and flagrantly violated section 
2 of the act (7 U.S.C. 499b). By reason of the facts set forth 
in Finding of Fact 7, respondent violated section 9 of the act 
(7 U.S.C. 499i) and the regulations issued thereunder (7 CFR 
46.15). 


Respondent filed an answer in which it admitted the allega- 
tions of the complaint and consented to a suspension of its 
license under the conditions outlined in the Preliminary State- 
ment. Complainant, after taking into consideration the fact that 
respondent made restitution to the shippers involved herein, has 
consented to and recommended the issuance of such an order. 
Accordingly, pursuant to section 47.26(b) of the rules of prac- 
tice, such an order should be issued. 


ORDER 


Respondent’s license is hereby suspended for a period of 90 
days, such suspension to be held in abeyance and not become 
effective unless respondent shall be found, after opportunity for 
hearing, to have, within 2 years from the effective date of this 
order, again violated the act. 


This order shall become effective on the 11th day after the 
date hereof. 
Copies of this order shall be served upon the parties. 


(No, 6528) 


In re SoL J. SUMKA. PACA Docket No. 7945. Decided May 12, 
1960. 


Repeated and Flagrant Violations—Suspension 
of License—Consent Order 


Respondent’s license is suspended for 60 days, but such suspension shall not 
become effective except under certain conditions. 


Mr. John C. Chernauskas, for complainant, Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed April 20, 1960, by the 
Deputy Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
It is alleged in the complaint that respondent repeatedly and 
flagrantly violated section 2 of the act by failing and refusing 
truly and correctly to account and make full payment promptly 
for perishable agricultural commodities received on consignment 
and joint account in interstate commerce, and section 9 of the 
act by failing to keep proper accounts and records. Suspension 
of respondent’s license was recommended. 


A copy of the complaint was served upon respondent on April 
25, 1960. Respondent filed an answer on May 3, 1960, in which 
he waived oral hearing, admitted the allegations of the com- 
plaint, and agreed and consented to the issuance of an order 
suspending for 60 days the license of respondent, such suspen- 
sion being suspended and not becoming effective unless respond- 
ent commits a violation of said act during the next two years 
following the issuance of such order. Respondent’s waiver of 
oral hearing, admission of the allegations, and consent were 
conditioned upon complainant’s agreeing to the issuance of such 
an order, otherwise he denied the allegations and requested an 
oral hearing. Complainant consented to and recommended the 
issuance of such an order. 


FINDINGS OF FACT 


1. Respondent, Sol J. Sumka, is an individual whose address 
is 207 Miller Street, Newark 5, New Jersey. 


2. Pursuant to licensing provisions of the act, license No. 
125841 was issued to respondent on January 18, 1950. This 
license has been renewed annually and is presently in effect. 


3. During the period from on or about May 15, 1959 through 
July 29, 1959, respondent received on consignment, in interstate 
commerce, various shipments of perishable agricultural com- 
modities, and after having sold said commodities failed truly 
and correctly to account and remit to the consignors in that he 
rendered accountings showing less than the correct amounts 
due and remitted to the consignors said lesser amounts, as set 
forth below: 
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A. Received from Battaglia Produce Shippers, Norfolk, Vir- 
ginia: 

(1) On or about May 15, 1959, 119 packages of cabbage 
for which respondent understated and underpaid 
$47.69; 

(2) On or about May 18, 1959, 197 packages of cabbage 
for which respondent understated and underpaid 
$30.15. 

B. Received from Dorsey Brothers, Westover, Maryland, on 
or about May 22, 1959, 173 crates of strawberries for which re- 
spondent understated and underpaid $116.21. 

C. Received from Frank Fine Company, West Palm Beach, 
Florida, on or about June 23, 1959, 997 packages of tomatoes, 
and on or about June 26, 1959, 198 packages of peppers, for 
which respondent understated and underpaid on these two ship- 
ments a total of $511.54. 

D. Received from Lineberger and Atkinson, Inc., Belmont, 
North Carolina, on or about July 29, 1959, 540 packages of 
peaches for which respondent understated and underpaid $27.66. 


4. During the period April 10, 1959, through June 11, 1959, 
respondent received, in interstate commerce on a joint account 
basis, various shipments of perishable agricultural commodities, 
and after having sold said commodities failed truly and cor- 
rectly to account and remit to his joint account partners in that 
he rendered accountings showing less than the correct amounts 
due and remitted to his joint account partners said lesser 
amounts, as set forth below: 

A. Received from Ralph W. Emerson, Wyoming, Delaware, 
on or about April 10, 1959, 100 crates of strawberries for which 
respondent understated and underpaid $42.60. 

B. Received from Dorsey Brothers, Westover, Maryland: 

(1) On or about May 12, 1959, 105 crates of strawber- 
ries for which respondent overstated by $6.48, one- 
half the joint loss; 

(2) On or about May 19, 1959, 162 crates of strawber- 
ries for which respondent understated and under- 
paid $20.96. 

C. Received from Long Island Cauliflower Distributors, Inc., 
Riverhead, New York, on or about June 11, 1959, 62 crates of 
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berries for which respondent understated and underpaid $63.32. 


5. Following an investigation by complainant, the respondent 
made restitution of the underpayments described in paragraphs 
3 and 4 to the consignors and joint account partners involved. 


6. During the period from April 1959 through July 1959, 
respondent failed to keep such accounts, records, and memoranda 
as would fully and correctly disclose all transactions involved 
in his business in that: (a) he maintained no receiving book 
containing a record by lot numbers showing the order of receipt 
of all produce by dates, number of packages, quantity, and com- 
modity, shipper’s name and address, and stating whether each 
lot was received on joint account, consignment or by purchase, 
and (b) he failed to assign a lot number to each shipment to 
identify it from other shipments. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 
4, respondent wilfully, repeatedly, and flagrantly violated sec- 
tion 2 of the act (7 U.S.C. 499b). By reason of the facts set 
forth in Finding of Fact 6, respondent violated section 9 of the 
act (7 U.S.C. 499i) and the regulations issued thereunder (7 
CFR 46.15). 


Respondent filed an answer in which he admitted the allega- 
tions of the complaint and consented to a suspension of his 
license under the conditions outlined in the Preliminary State- 
ment. Complainant, after taking into consideration the fact that 
respondent made restitution to the shippers involved herein, 
has consented to and recommended the issuance of such an order. 
Accordingly, pursuant to section 47.26(b) of the rules of prac- 
tice, such an order should be issued. 


ORDER 


Respondent’s license is hereby suspended for a period of 60 
days, such suspension to be held in abeyance and not become 
effective unless respondent shall be found, after opportunity for 
hearing, to have, within 2 years from the effective date of this 
order, again violated the act. 

This order shall become effective on the 11th day after the 
date hereof. 


Copies of this order shall be served upon the parties. 
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(No. 6529) 


DANIEL PRODUCE Co. v. CAMPISI & DIAZ, INCORPORATED, PACA 
Docket No. 7466. Decided May 13, 1960. 


Acceptance—Warranty of Suitable Shipping Condition— 
Evidence—Liability 


The record does not contain adequate evidence to establish the condition of 
the commodity upon arrival at destination and it cannot be concluded 
that complainant breached the suitable shipping condition warranty. 
Respondent accepted the shipment and is liable for the contract price. 


Mabry, Reaves, Carlton, Fields & Ward, of Tampa, Florida, for complain- 


ant. La Porte & de la Parte, of Tampa, Florida, for respondent. Mr. 
Fred N. Harris, Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, as amended (7 U.S.C. 499a et seq.). An 
informal complaint was filed on or about June 9, 1958, and a 
formal complaint was filed on November 5, 1958. Complainant 
seeks to recover, as reparation, $1,758.75, which is alleged to 
be the purchase price of a truckload of cucumbers sold by com- 
plainant to respondent in May 1958. 


A copy of the Department’s report of investigation was served 
upon complainant on December 29, 1958. A copy of the formal 
complaint and a copy of the report of investigation were served 
upon the respondent on December 22, 1958. Respondent filed an 
answer on January 7, 1959, denying any and all liability to 
complainant for the reason that there were certain defects in 
the cucumbers on arrival in Philadelphia, Pennsylvania. Respond- 
ent requested an oral hearing. 

A hearing was held in Tampa, Florida, on November 17, 1959. 
Both parties were present and were represented by counsel. Two 
witnesses testified for complainant and one witness testified for 
respondent. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, P. C. Daniel, doing business 
as Daniel Produce Co., whose address is P. O. Box 687, Wauchula, 
Florida. 
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2. Respondent, Campisi & Diaz, Incorporated, is a corporation 
whose address is P. O. Box 11276, Produce Station, Tampa, 
Florida. At the time of the transaction involved herein, respond- 
ent was subject to license but was not licensed under the act. 


3. On or about May 16, 1958, in the course of interstate com- 
merce and by oral contract, respondent purchased from complain- 
ant 465 bushels of U.S. Extra No. 1 cucumbers at $3.50 per 
bushel, f.o.b. shipping point, Wauchula, Florida, for shipment 
to Philadelphia, Pennsylvania. At the same time, respondent also 
purchased from complainant 75 bushels of U.S. No. 2 cucumbers 
at $1.75 per bushel, for intrastate shipment to Tampa, Florida. 


4. The cucumbers involved in the contract set forth in Find- 
ing of Fact No. 3 were Federally inspected on the date of billing, 
May 17, 1958, at Wauchula, Florida. Pertinent portions of the 
Certificate of Inspection are as follows: 

“Inspection Begun: 2:00 P.M., May 16, 1958 
Completed: 6:30 P.M., May 17, 1958 
Product: Cucumbers 

Manifested: 464 


Grade: U.S. Extra No. 1 
No decay.” 

5. On May 17, 1958, the cucumbers were shipped via respond- 
ent’s truck from complainant’s place of business at Wauchula, 
Florida, to Tampa, Florida, where the 75 bushels of U.S. No. 2 
cucumbers were unloaded. The 465 bushels of U.S. Extra No. 1 
cucumbers were then shipped to Philadelphia, Pennsylvania. The 
cucumbers arrived in Philadelphia, Pennsylvania, on the evening 
of May 18, 1958 or the morning of May 19, 1958. 

6. A Federal inspection was made of the cucmbers' in Phila- 
delphia, Pennsylvania. The significant findings of that inspection 
are as follows: 

“Date: May 21, 1958 

Hour: 11:10 A.M. DST 

Products Inspected & Distinguishing Marks: Cucumbers in 
tub type bushel baskets with lids stamped ‘U.S. Extra 


No. 1’ 
Applicant’s count, 415 baskets 


Condition of Pack: Tight 
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Temperature of Product: Top 70 degrees F., Bottom 67 de- 


grees F, 

Condition: Mostly fresh and firm. In most samples 2 to 12%, 
in many samples 20 to 40%, averaging approximately 15% 
Anthracnose in various stages. Average 2% soft rot. 


Remarks: Inspection and Certificate restricted to portion of 
load remaining on trailer at time of inspection.” 


7. Respondent accepted the cucumbers, but failed to pay com- 
plainant the agreed purchase price, or any part thereof. 


8. The formal complaint was filed on November 5, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The contemplated destination of the 75 bushels of U.S. No. 2 
cucumbers was Tampa, Florida, and these cucumbers were 
shipped to and unloaded at Tampa, Florida. These cucumbers 
were never in interstate commerce and this Department has no 
jurisdiction to consider complainant’s claim relating to them. 
The following discussion relates only to the 465 bushel of cucum- 
bers which were shipped from the State of Florida to the State 
of Pennsylvania. 

Respondent’s attorneys have argued strenuously in their brief 
that complainant has completely failed to establish that there 
was a contract between the parties, the terms of such contract, 
that complainant fulfilled the terms of the contract, and that re- 
spondent breached the contract and is obligated to pay complain- 
ant certain monies. While the testimony of the witnesses for 
both sides was not as explicit concerning the agreement between 
the parties as we might wish, we think the testimony, together 
with the pleadings and the circumstances of the transaction, is 
sufficient to enable us to determine the nature of the contract or 
agreement entered into by the parties. 

Complainant alleges in his complaint that he sold to respond- 
ent “by oral telephone contract” 465 bushels of U.S. Extra No. 
1 cucumbers, at an agreed price of $3.50 per bushel, f.o.b. com- 
plainant’s packing house at Wauchula, Florida. The testimony 
given by complainant and his wife, who was complainant’s book- 
keeper, is to the effect that in the past complainant and respond- 
ent had engaged in some joint account transactions which had 
been terminated due to heavy losses, and that thereafter com- 
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plainant had sold produce to respondent on several occasions on 
an f.o.b. shipping point basis. The latest such transaction had 
occurred only a few days prior to the transaction in controversy. 
Complainant stated that respondent accepted the commodity in 
that case and paid the f.o.b. purchase price. Both complainant 
and his wife testified that this was the same sort of f.o.b. trans- 
action. 

While respondent in its answer denies certain numbered para- 
graphs of the complaint, including paragraph 4 which contains 
the alleged contract of purchase and sale, we find that respondent 
has in paragraph 10 of the answer admitted the purchase of the 
cucumbers in question. Respondent’s statement in paragraph 10 
is that, “In further answer to the complaint of the complainant, 
the respondent says that the cucumbers in question were bought 
by Campisi & Diaz and were suppose to be in number one condi- 
tion.” In his testimony at the hearing Victor Angelo Campisi, 
when asked to tell what the agreement was between complainant 
and respondent, made the statement that, “When I bought the 
load, he knew that it was going to Philadelphia”... 

In view of complainant’s evidence and respondent’s admissions 
relative to the transaction and agreement between the parties, 
it is concluded that this was a sale by complainant to respondent 
of 465 bushels of U.S. Extra No. 1 cucumbers, at $3.50 per 
bushel, f.o.b. Wauchula, Florida. 

It is contended in respondent’s brief that the contract “allowed 
for respondent to inspect the shipment at its destination and to 
reject if the shipment failed to meet the terms of the contract— 
U.S. No. 1 cucumbers.” We have found that the contract in this 
case was on a f.o.b. shipping point basis. Under such a con- 
tract, complainant did not warrant that the cucumbers would 
meet the grade of U.S. Extra No. 1 at destination, but that they 
were U.S. Extra No. 1 at the time and place of shipment. The 
Federal inspection made at Wauchula, Florida, on May 17, the 
date the cucumbers were shipped, showed the cucumbers graded 
U.S. Extra No. 1. Under the f.o.b. contract, complainant implied- 
ly warranted that the cucumbers were in suitable shipping con- 
dition, which means that the commodity at the time of billing 
was in a condition which, if the shipment was handled under 
normal transportation service and conditions, would assure de- 
livery without abnormal] deterioration at the destination specified 
in the contract of sale. Although complainant contends that no 
destination was specified in the contract, complainant’s state- 
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ments in his informal complaint, in the formal complaint, and his 
testimony under cross-examination at the hearing were to the 
effect that respondent told complainant at the time the order 
was placed that respondent had the load of cucumbers sold in 
Philadelphia. There is no evidence that any other possible desti- 
nation for the 465 bushels of U.S. Extra No. 1 cucumbers was 
discussed or even mentioned. We conclude, therefore, that Phila- 
delphia, Pennsylvania, was the contract destination. 

The evidence indicates that the shipment arrived at Philadel- 
phia Sunday night or Monday morning, May 18 or 19. A Federal 
inspection of the cucumbers was made at Philadelphia on Wed- 
nesday, May 21, 1958, at 11:10 A.M. This inspection showed the 
following condition: “Mostly fresh and firm. In most samples 2 
to 12%, in many samples 20 to 40%, average approximately 
15% Anthracnose in various stages. Average 2% soft rot.” The 
inspection was restricted to the portion of the load remaining 
in the truck at the time of the inspection, or 415 bushel baskets, 
indicating that about 50 baskets had been unloaded at the time 
of inspection. On the basis of this inspection, respondent’s cus- 
tomer at Philadelphia refused to accept the shipment and was 
instructed by respondent to sell the cucumbers for respondent’s 
account. Respondent’s customer, Steigman & Edwards, rendered 
an account sales to respondent and remitted the net proceeds of 
$318.28. Respondent has not remitted the net proceeds or any 
part of the contract price to complainant. 

Respondent’s refusal to pay for the cucumbers is based upon 
the condition of the commodity as disclosed by the inspection at 
Philadelphia. This inspection was not made until approximately 
3 days after arrival of the shipment, and the temperature noted 
at the time of inspection were 70° at the top and 67° at the 
bottom. An inspection made 3 days after arrival and under con- 
ditions showing the temperature of the commodity to be 67° and 
70°, is not acceptable evidence of the condition of the com- 
modity upon arrival. The record does not contain adequate evi- 
dence to establish the condition of the cucumbers upon arrival 
at Philadelphia. It cannot be concluded, therefore, that com- 
plainant breached the suitable shipping condition warranty. 

Based upon the evidence and respondent’s acceptance of the 
465 bushels of cucumbers, it is concluded that responded owes 
complainant the full contract price of $1,627.50. Respondent’s 
failure to pay complainant promptly for the cucumbers in ques- 
tion was in violation of section 2 of the act. Complainant should 
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be awarded reparation in the amount of $1,627.50, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant $1,627.50, as reparation, with interest there- 
on at the rate of 5 percent per annum from June 1, 1958, until 
paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 6530) 


JORGENSEN FARMS v. J. HYMAN DISTRIBUTING COMPANY. PACA 
Docket No. 7311. Decided May 13, 1960. 


Agent—Undisclosed Principal—Dismissal 


Since respondent remitted the net proceeds to complainant’s agent, it is 
concluded that respondent discharged its obligation in connection with 
this transaction and the complaint is dismissed. 


Complainant pro se. Monsky, Grodinsky, Good & Cohen, of Omaha, Ne- 
braska, for respondent. Mr. Harold A. House, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was received by the Department 
of Agriculture on January 22, 1957. In a formal complaint filed 
on May 7, 1958, complainant seeks an award of reparation in 
the sum of $590.05. This represents the alleged balance of the 
purchase price of two lots of Emperor grapes sold and delivered 
to respondent, each lot consisting of 400 lugs, plus precooling 
charges, totaling $1,560, less the sum of $969.95. The latter 
amount consists of a remittance of $869.95 made by respondent 
to complainant’s agent, the Sims Distributing Co., Inc., of 
Fresno, California, plus an allowance of $100 credited to re- 
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spondent by complainant on the basis of an offer made by Sims 
Distributing Co. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
May 22, 1958. A copy of the report of investigation was served 
upon complainant on May 28, 1958. An answer to the complaint 
was not filed by respondent within 20 days after service as 
required by the rules of practice. Thereafter, on motion of the 
respondent, the default in the filling of an answer was set aside, 
and the answer of the respondent was accepted for filing. Re- 
spondent requested an oral hearing. 


An oral hearing was held at Omaha, Nebraska, on August 27, 
1959. Jack Hyman appeared and testified on behalf of respond- 
ent, who was represented by counsel. Complainant was not pres- 
ent or represented at the hearing, and no evidence was offered 
on his behalf. Respondent filed proposed findings of fact and a 
brief. 


FINDINGS OF FACT 


1. Complainant is an individual, John Balsleu Jorgensen 
(hereinafter sometimes called Jorgensen), doing business as 
Jorgensen Farms, whose address is P. O. Box 87, Selma, Cali- 
fornia. 


2. Respondent is a partnership composed of Jack J. Hyman 
and Tobia A. Hyman (hereinafter sometimes called Hyman), 
doing business as J. Hyman Distributing Co., whose address is 
702 South Seventh Street, Omaha, Nebraska. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 


38. On or about October 25, 1956, in the course of interstate 
commerce and by oral contract, Sims Distributing Co., Inc., of 
Fresno, California, acting as agent for an undisclosed principal, 
complainant Jorgensen Farms, sold to respondent 400 lugs of 
Emperor grapes, U. S. No. 1 well within, at a price of $1.90 per 
lug, plus 5 cents per lug pre-cooling, f.o.b. California shipping 
point. 


4. On or about November 1, 1956, in the course of interstate 
commerce and by oral contract, Sims Distributing Co., Inc., of 
Fresno, California, acting as agent for an undisclosed principal, 
complainant Jorgensen Farms, sold to respondent 400 lugs of 
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Emperor grapes, U. S. No. 1 well within, at a price of $1.90 per 
lug, plus 5 cents per lug pre-cooling, f.o.b. California shipping 
point. 


5. The grapes described in Findings of Fact 3 and 4 were 
shipped by trucks from the State of California to respondent at 
Omaha, Nebraska, on October 25 and November 1, 1956, respec- 
tively. 


6. Upon arrival of the grapes at destination, respondent ex- 
amined them and found some decay, and that the grapes were 
generally weak. Respondent also discovered that the grapes had 
not been pre-cooled in accordance with the contract, and prompt- 
ly reported these conditions by telephone to Sims Distributing 
Co. Respondent further complained about the $1.90 f.o.b. price 
on the grapes. During this telephone conversation, Sims offered 
respondent a 25 cents per lug allowance on the November 1 lot 
of grapes, but respondent refused to accept this allowance. Sims 
then agreed to protect respondent against any loss on the grapes, 
and with this understanding respondent accepted the grapes. 


7. Respondent sold 556 lugs of the grapes for a gross amount 
of $1,525.55. The remainder of the grapes was dumped on or 
about December 11, 1956, following inspection and condemnation 
of the grapes by an Omaha food inspector. From the gross 
proceeds of sale, respondent deducted $600 for freight, tax, and 
ice, and $55.60 storage and handling charges, and remitted the 
balance of $869.95 to Sims Distributing Co., Inc. 


8. An informal complaint was filed on January 22, 1957, 
which was within 9 months after accrual of the alleged cause 
of action. 


CONCLUSIONS 


It appears from the evidence that respondent’s dealings with 
Sims Distributing Co., Inc., were of approximately 15 years 
duration. Respondent’s negotiations in this case were entirely 
with Sims, and respondent did not know of Jorgensen’s con- 
nection with Sims until later. 


In a letter addressed to the Department on March 8, 1958, 
attached to the report of investigation as Exhibit 4, Sims stated 
that there was never any complaint from respondent on the first 
lot of grapes, which respondent denies, but that respondent 
complained about the second lot and Sims offered 25 cents per 
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lug allowance. Sims admitted, however, that respondent did not 
accept this allowance. We find no evidence that Sims has ever 
denied Hyman’s claim that the latter was guaranteed against 
loss on the grapes by Sims, and apparently Sims never made an 
issue of the basis upon which Hyman disposed of the grapes, 
nor any objection to the remittance by Hyman of the net pro- 
ceeds. On the basis of the evidence, we conclude that Sims agreed 
to protect Hyman against loss in connection with the grapes. 


Since the evidence sustains the finding that Sims Distributing 
Co., Inc., as the seller of the grapes, was acting as agent for an 
undisclosed principal, complainant Jorgensen Farms, it is con- 
cluded that complainant is bound by all the acts of his agent 
in this case. Also, having found that Sims guaranteed Hyman 
against loss in connection with the subject grapes, and since 
Hyman has remitted to Sims the net proceeds from the resale 
of the grapes, which remittance was accepted by Sims without 
protest, we must conclude that respondent has discharged its 
obligation with respect to the two lots of grapes and that re- 
spondent is, therefore, not indebted to complainant in any 
amount. It follows that the complaint filed herein should be 
dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 6531) 


MILLS BROS. ORCHARDS v. CAMPISI & DIAZ, INCORPORATED. PACA 
Docket No. 7668. Decided May 18, 1960. 


New Agreement—Consignment 


It is concluded that the agreement in connection with the second and third 
shipments was superseded by a new agreement providing for the han- 
dling of these shipments on consignment. Respondent accounted to com- 
jlainant for the consignment transactions but owes complainant a 
valance of $122.55 on the first shipment. 


Complainant pro se. La Porte & de la Parte, of Tampa, Florida, for respond- 
ent. Mr. Fred W. Harris, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on or about November 
17, 1958 and a formal complaint was filed on February 5, 1959. 
Complaint seeks to recover, as reparation, $3,000.15, which is 
alleged to be the balance of the purchase price of three truck- 
loads of apples sold by complainant to respondent in April 1958. 


A copy of the Department’s report of investigation was served 
upon complainant on June 3, 1939. A copy of the formal com- 
plaint and a copy of the report of investigation were served 
upon respondent on the same date. Respondent filed an answer 
on June 22, 1959, denying any and all liability to complainant 
and alleging that complainant requested respondent to handle 
on consignment two loads of apples shipped on or about April 
4, 1958. Respondent requested an oral hearing. 


A hearing was held in Tampa, Florida, on November 17, 
1959. Both parties were present at the hearing. Complainant 
was represented by Mr. Howard D. Mills, Jr., one of the com- 
plainant partners, and respondent was represented by counsel. 
Two witnesses testified for complainant and three witnesses tes- 
tified for respondent. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Howard D. 
Mills, Sr., Howard D. Mills, Jr., J. Edgar Mills and John E..- 
Mills, doing business as Mills Bros. Orchards, whose address is 
R.F.D. No. 2, Middletown, New York. 


2. Respondent, Campisi & Diaz, Incorporated, is a corpora- 
tion whose address is P. O. Box 11276, Produce Station, Tampa, 
Florida. At the time of these transactions, respondent was not 
licensed, but was subject to license under the act. 


3. On or about April 4, 1958, in the course of interstate com- 
merce and by oral contract, respondent purchased from com- 
plainant a truckload of apples containing 728 bushels, for a 
total purchase price of $1,479.65, f.o.b. shipping point, Middle- 
town, New York. 


4. On or about April 9, 1958, in the course of interstate com- 
merce and by oral contract, respondent purchased from com- 
plainant a truckload of apples containing 630 bushels, for a 


cul- 
et 
ber 
59. 
is 
ck- 
58. 
red 
m- 
ed 
er 


lle 
ril 


7, 
it 
1- 
1. 


MILLS BROS. v. CAMPISI & DIAZ 519 
Cite as 19 A.D. 517 


total purchase price of $1,512, f.o.b. shipping point, Middle- 
town, New York. 

5. On or about April 14, 1958, in the course of interstate 
commerce and by oral contract, respondent purchased from com- 
plainant a truckload of apples containing 569 bushels, for a total 
purchase price of $1,365.60, f.o.b. shipping point, Middletown, 
New York. 

6. The contracts of purchase and sale referred to in Find- 
ings of Fact 3, 4 and 5 were negotiated by Gene Harrell, Inc., 
a broker which acted as agent for both complainant and re- 
spondent. 

7. Complainant shipped by trucks from Middletown, New 
York, to respondent at Tampa, Florida, the 3 loads of apples 
referred to in Findings of Fact 3, 4 and 5. The apples were 
shipped on the dates of purchase and sale, and were accepted 
by respondent, who made various complaints to the complainant 
concerning the condition of the apples. 

8. Respondent paid to complainant on the truckload of apples 
referred to in Finding of Fact No. 3 the sum of $1,341.10, and 
complainant allowed respondent an adjustment of $16, leaving 
a balance due on the purchase price of $122.55 on this load. 


9. On or about June 20, 1958, in a telephone conversation 
between complainant, respondent, and the broker for both 
parties, respondent requested complainant to authorize it to 
handle on consignment the two truckloads of apples referred 
to in Findings of Fact 4 and 5. 


10. On or about June 20, 1958, complainant sent to respend- 
ent a telegram worded approximately as follows: 


“This is to confirm that under present circumstances 
the last two loads on consignment.” 


11. Some small part of the two truckloads of apples referred 
to in Findings of Fact 4 and 5 was salvaged and the remainder 
of those shipments was dumped. 


12. The informal complaint was filed on November 17, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 
There is no dispute concerning the fact that respondent pur- 
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chased from complainant a truckload of apples on April 4, 1958, 
f.o.b. shipping point, Middletown, New York, for a total pur- 
chase price of $1,479.65, and that respondent paid complainant 
only $1,341.10, leaving a balance of $138.55, against which com- 
plainant granted an adjustment of $16, leaving the net sum of 
$122.55 still due and owing by respondent to complainant on 
this shipment. 


It is clear that the terms of the contracts with respect to the 
shipments of April 9 and April 14, 1958 were both f.o.b. ship- 
ping point, Middletown, New York. It is equally clear from the 
evidence that these contracts were superseded by a new agree- 
ment between the parties on June 20, 1958, the terms of which 
were confirmed in a telegram from complainant to respondent 
indicating that respondent was authorized to handle the ship- 
ments of April 9 and April 14 on consignment. Complainant 
has alleged that such telegram was sent under duress and the 
new agreement should be voided, but complainant has failed to 
sustain the burden of proof in this connection. 


Argument and evidence have been presented by the parties on 
the question of the terms of the original contracts regarding 
the shipments of April 9 and April 14, 1958. Since we have 
found that the original agreements relating to these shipments 
were superseded by the second agreement providing for the 
handling of these shipments on consignment, it is unnecessary 
to discuss the original contracts at any length other than to say 
that the evidence tends to support complainant’s contention that 
the terms of the original contracts were f.o.b. shipping point, 
and we have so found. 


Victor Campisi testified at the hearing that respondent had 
accounted to complainant for the two loads of apples handled 
on consignment, and the complainant did not dispute the state- 
ment that respondent had so accounted on a consigment basis. 
It is concluded, therefore, that respondent owes complainant 
nothing with respect to the consigned shipments. 


It is concluded that respondent owes complainant the balance 
of the purchase price for the shipment of apples of April 4, 
1958, being the sum of $122.55. Respondent’s failure to pay 
complainant the full purchase price for the shipment of April 4, 
1958 was a violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $122.55, plus interest, 
and the facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $122.55, with 
interest thereon at the rate of 5 percent per annum from May 
1, 1958, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 6532) 


DEKLE BROKERAGE COMPANY, INC. v. W. F. TATUM PRODUCE 
COMPANY AND/OR Mary TATUM. PACA Docket No. 7681. De- 


cided May 19, 1960. 


Interstate Commerce—Liability 


The sale ot produce by one dealer to another dealer in the same state is a 
transaction in interstate commerce when the produce is received by the 
seller from outside that state prior to the sale. Respondent W. F. Tatum, 
who admits liability, is ordered to pay to complainant the amount due. 


Mr. Donald McKay, of Montgomery, Alabama, for complainant. Mr. Morris 
A. Burkett, of Montgomery, Alabama, for respondents. Mr. Fred W. 
Harris, Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, (7 U.S.C. 499a et 
seq.). An informal complaint was filed on April 6, 1959, and a 
formal complaint was filed on May 4, 1959. Complainant seeks 
to recover, as reparation, $1,518.25, which is alleged to be the 
balance of the purchase price of three truckloads of mixed fruits 
and vegetables sold by complainant to respondents in January 
and February 1959. 


A copy of the Department’s report of investigation was served 
upon complainant on June 8, 1959. A copy of the formal com- 
plaint and a copy of the report of investigation were served 
upon both respondents on June 8, 1959. On the same date, and 
as part of such service, both respondents were notified in writ- 
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ing that failure to file an answer within the twenty-day period 
would constitute a waiver of hearing on the facts and be deemed 
an admission of the allegations of the complaint. Respondent 
W. F. Tatum Produce Company, by telegram to the Department 
on June 23, 1959, requested ten days additional time in which 
to answer the complaint. By letter dated June 24, 1959, the 
Department granted an extension of time, to July 6, 1959, to 
respondent W. F. Tatum Produce Company, in which to file 
answer to the formal complaint. Respondent Mary Tatum did 
not request and was not granted an extension of time in which 
to file her answer to the formal complaint. On July 7, 1959, a 
joint answer was filed, signed by both respondents. The attorney 
for respondents requested an oral hearing. 


The hearing was held in Montgomery, Alabama, on December 
2, 1959. Tom S. Dekle, Secretary and Treasurer of complainant 
corporation, testified in its behalf. Walter F. Tatum of W. F. 
Tatum Produce Company, testified on the behalf of respondents. 
Complainant and both respondents were represented by counsel. 
None of the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, Dekle Brokerage Company, Inc., is a corpo- 
ration whose address is Post Office Box 2309, Birmingham, 
Alabama. 


2. Respondent Walter F. Tatum is an individual, doing busi- 
ness as W. F. Tatum Produce Company, whose address is 125 
Madison Avenue, Montgomery, Alabama. At the time of the 
transactions involved herein, this respondent was licensed under 
the act. 


3. Respondent Mary Tatum is an individual whose address 
is 125 Madison Avenue, Montgomery, Alabama. At the time of 
the transactions involved herein, this respondent was not licensed 
under the act but was subject to license. 


4. On or about January 20, 1959, in interstate commerce, 
respondent W. F. Tatum Produce Company purchased and sub- 
sequently received and accepted from complainant a trucklot of 
fruits and vegetables, for a total purchase price of $561, f.o.b. 
Birmingham, Alabama. 


5. On or about January 25, 1959, in interstate commerce, 
respondent W. F. Tatum Produce Company purchased and sub- 
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sequently received and accepted from complainant a trucklot of 
fruits and vegetables for a total purchase price of $449, f.o.b. 
Birmingham, Alabama. 


6. On or about February 1, 1959, in interstate commerce, 
respondent W. T. Tatum Produce Company purchased and sub- 
sequently received and accepted from complainant a trucklot of 
fruits and vegetables for a purchase price of $517, f.o.b. Bir- 
mingham, Alabama. 


7. The total contract purchase price of the three trucklots of 
produce involved herein is $1,527, no part of which has been 
paid to complainant. This sum is reduced to $1,518.25 as the 
result of a credit of $8.75 allowed on these transactions by com- 
plainant. 


8. The formal complaint was filed on May 4, 1959, which was 
within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondents, in the answer and again at the oral hearing, 
moved that this proceeding be dismissed on the ground that the 
Secretary of Agriculture has no jurisdiction over the transac- 
tions involved herein since such transactions did not take place 
in interstate commerce. Respondents contend that the fruits and 
vegetables lost their interstate character when complainant took 
title to same and deposited them in his warehouse and that the 
transactions involved were sales wholly within the State of Ala- 
bama and were of an intrastate nature. 


Complainant testified, and submitted an affidavit in evidence, 
to the effect that all the fruits and vegetables involved in the 
transactions herein were in all instances taken from shipments 
which had originated outside the State of Alabama. The sale of 
produce by one dealer to another dealer, in the same state, is a 
transaction in interstate commerce if the produce was received 
by the seller from outside that state prior to the sale. Gilliland 
& Company v. San Antonio Commission Company, 2 A.D. 492; 
John Mercurio v. Estes Market, 7 A.D. 1000; P. & T. H. Garber, 
Ine. v. Delia & Cucinotti, 10 A.D. 238; and Sunshine Packing 
Corp. v. K. B. Frosted Foods Co., 16 A.D. 574. 

In Westcott Company v. Yank Rubin & Son, 122 F. Supp. 888 
(E.D. Pa. 1954), the court found that complainant, a Philadel- 
phia wholesale dealer, sold a quantity of “North Carolina” pota- 
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toes to a Philadephia broker. The sale took place in Philadel- 
phia. The court concluded, as a matter of law, “That the pota- 
toes involved in the transaction were in interstate commerce 
within the purview of the P.A.C.A.” It is therefore concluded 
that the sales involved herein were transactions in interstate 
commerce within the meaning of the act. 

Having established the interstate character of the transactions 
involved herein, we next consider the issue relating to the lia- 
bility of the parties respondent. At the oral hearing W. F. 
Tatum stipulated that the entire liability in regard to the dis- 
puted shipments lay upon him alone. The complainant then 
proceeded, however, to press its complaint against respondent 
Mary Tatum on the ground that said Mary Tatum was also 
liable in the disputed transactions as a partner of respondent 
W. F. Tatum Produce Company. 

The burden of proving, by a preponderance of the evidence, 
that a partnership existed between the respondents rests upon 
complainant. Complainant, in support of this burden, introduced 
a number of exhibits in evidence at the hearing, and testifying 
through Tom E. Dekle, an officer in complainant firm, stated 
that the exhibits represented purchases in the past made by W. 
F. Tatum, with respondent Mary Tatum, his wife, signing the 
checks in payment therefor. 

W. F. Tatum, testifying at the oral hearing, did not deny the 
transactions to which complainant testified, but stated in rebuttal 
that the produce business of this respondent had been given 
over to respondent Mary Tatum in August 1958 in order that 
W. F. Tatum might devote his time to the operation of a truck 
line; that at no time had he and his wife, respondent Mary 
Tatum, operated as partners in the produce business; and that 
they had never filed income tax returns as partners nor in any 
way held themselves out to be operating as a partnership. It 
was admitted by respondents that they had each, as individuals, 
dealt with complainant, but Mary Tatum in her answer, and 
W. F. Tatum at the oral hearing, denied that she had anything 
to do with the purchases involved in this proceeding. 

A review of the evidence in the record before us leads us to 
the conclusion that complainant has failed to sustain the burden 
of proving that respondents were partners, and has failed to 
show that respondent Mary Tatum had any connection with the 
disputed transactions. Accordingly, the complaint as to respond- 
ent Mary Tatum should be dismissed. 
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In view of respondent Walter F. Tatum’s admission of liabil- 
ity, it is concluded that this respondent owes complainant the 
balance of the purchase price of the three trucklots of fruits 
and vegetables, or $1,518.25, and that his failure to pay this 
amount to complainant is a violation of section 2 of the act, for 
which reparation, with interest, should be awarded. 


ORDER 


Within 30 days from the date hereof, respondent Walter F. 
Tatum, doing business as W. F. Tatum Produce Company, shall 
pay to complainant, as reparation, $1,518.25, with interest there- 
on at the rate of 5 percent per annum from March 1, 1959, 
until paid. 

The complaint as to respondent Mary Tatum is dismissed. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 6533) 


In re HARRY FRANKLIN, INC. PACA Docket No. 7888. Decided 
May 19, 1960. 


Repeated and Flagrant Violations—Revocation 
of License 


Respondent’s failures to account or pay in full for shipments of perishable 
agricultural commodities in interstate commerce constitute wilful viola- 
tions of the act and respondent’s license is revoked. 

Mr. John C. Chernauskas, for complainant. Mr. Clarence H. Girard, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed March 11, 1960, by the 
Deputy Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
It is alleged in the complaint that respondent wilfully, repeatedly 
and flagrantly violated section 2 of the act (7 U.S.C. 499b) by 
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failing or refusing to account and make full payment for numer- 
ous shipments of perishable agricultural commodities purchased 
or received on consignment in interstate and foreign commerce. 


At the time of the service of the complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.30 of the rules of practice (7 CFR 47.30), failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint and a waiver of oral hearing. Notwithstanding such 
notice, respondent has not filed an answer. The matter was 
referred to Clarence H. Girard, Hearing Examiner, Office of 
Hearing Examiners, United States Department of Agriculture, 
for the preparation of a report without further investigation or 
hearing pursuant to section 47.30(c) of the rules of practice. 
On April 21, 1960, the hearing examiner filed a report contain- 
ing proposed findings of fact and conclusions and recommending 
that respondent’s license be revoked. No exceptions to the hear- 
ing examiner’s report were filed, but Seymour Franklin, an 
employee of respondent, filed a letter objecting to the finding 
of the hearing examiner that he was responsible in whole or 
in part for respondent’s violations of the act. 


FINDINGS OF FACT 


1. Respondent, Harry Franklin, Inc., is a corporation whose 
address is 287 Washington Street, New York, New York. Its offi- 
cers are Harry Franklin, president; Stanley Franklin, vice- 
president; and Irving Franklin, secretary-treasurer. Seymour 
Franklin, although not an officer of respondent corporation, held 
a position of responsibility in the corporation, having unlimited 
authority to make contracts and to countersign checks on behalf 
of respondent. 


2. Pursuant to licensing provisions of the act, license No. 
120862 was issued to respondent April 25, 1949, and was in 
effect at the time of the filing of the complaint. 


3. During the period on or about June 26 through July 17, 
1959, respondent received on consignment and sold for and on 
behalf of the account of 19 growers located in the State of New 
Jersey, 104 lots of blueberries, consisting of a total of 5,882 
packages. These transactions were negotiated with respondent 
by the Independent Blueberry Cooperative Association, Pem- 
berton, New Jersey, which acted for and on behalf of the 19 
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growers who were members of the Association. The blueberries 
where shipped in interstate commerce by the growers from New 
Jersey to respondent in New York City. Respondent rendered 
accountings to the 19 growers for 5,762 packages, which re- 
ported net proceeds of $15,457.50. Checks issued by respondent 
to these growers were returned unpaid. Respondent rendered 
no accounting or payment to Charles and Francis Bush for a 
consignment of 120 packages of blueberries shipped July 17, 
1959, which netted approximately $316.03. Respondent has failed 
and refused to pay to the consignors the net proceeds, or any 
part thereof, which were realized from the sale of the 104 lots 
of produce. 


4. During the period on or about March 26 to on or about 
July 17, 1959, respondent purchased, in interstate or foreign 
commerce, from various shippers and dealers, 140 lots of fruit 
and vegetables, the purchase prices of which total $46,217.87. 
Each lot of produce was received and accepted by respondent, 
but respondent has failed and refused to pay to the shippers the 
agreed purchase prices of the produce or any part thereof. 


CONCLUSIONS 


Respondent’s failures to account or pay in full for shipments 
of perishable agricultural commodities purchased or received on 
consignment in interstate or foreign commerce, as set forth in 
Findings of Fact 3 and 4, constitute wilful, repeated and fla- 
grant violations of section 2 of the act. Respondent’s license 
should be revoked pursuant to the provisions of section 8 of 
the act (7 U.S.C. 499h). See e.g., In re Robert M. Keefe, T/A 
B-K Produce Company, 16 A.D. 1263 (1957), and cases cited 
therein. 


Respondent’s officers, Harry Franklin, president, Stanley 
Franklin, vice-president, and Irving Franklin, secretary-treas- 
urer, are each responsible in whole or in part for the violations 
of the act set forth above. The fact that Seymour Franklin was 
authorized to make contracts and countersign checks does not 
establish that he was responsible for respondent’s violation of 
the act. 


ORDER 
Effective on the fifteenth day after’ service hereof upon re- 
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spondent, any license held by respondent under the act is re- 
voked. 


Copies hereof shall be served upon the parties. 


(No. 6534) 


LEO YOUNG, INC. v. W. J. WESTCOTT COMPANY. PACA Docket 
No. 7650. Decided May 20, 1960. 


Breach of Contract—Dismissal 


It is concluded that complainant failed to deliver potatoes meeting contract 
requirements, that respondent paid complainant the contract price less 
the amount of damages sustained, and therefore the complaint is dis- 
missed. 

Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). By formal complaint filed on May 4, 1959, complainant 
seeks an award of reparation in the amount of $35, alleged to 
be the balance due on the purchase price of a truck shipment 
of potatoes sold to respondent in February 1959. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent on May 26, 1959. A copy of the report of investigation was 
served upon complainant on May 27, 1959. Respondent filed an 
answer on June 9, 1959, alleging that he acted as a broker in 
purchasing two lots of potatoes from complainant, that upon 
rejection of one lot of potatoes by his customer, complainant 
instructed respondent to sell the potatoes for complainant’s 
account, and that respondent remitted to complainant upon the 
latter basis. 


Since the amount involved in this proceeding is under $500, 
the issues are determined in accordance with the shortened 
method of procedure provided for in section 47.20 of the rules 
of practice. Pursuant to such procedure, complainant filed an 
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opening statement. Respondent requested that his verified answer 
and attached exhibits be considered as his answering statement. 
Complainant did not file a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Leo Young Inc., is a corporation whose 
address is 34 Boston & Maine Produce Market, Charlestown, 29, 
Massachusetts. 


2. Respondent is an individual, Sydney R. Sherman, doing 
business as W. J. Westcott Company, whose address is 3301 
South Galloway Street, Units 73-75, Philadelphia 48, Pennsy]l- 
vania. At the time of the transaction here involved, respondent 
was licensed under the act. 


3. On or about February 3, 1959, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
600 50-lb. bags of U. S. No. 1, Size A potatoes, at 95 cents per 
bag, delivered Runnemede and Vineland, New Jersey, for a net 
invoice price of $480. The contract contained a special provision 
that 400 bags of the potatoes were to be subject to approval 
by respondent’s customer, Morvay, on arrival at Vineland, New 
Jersey. 


4. Upon respondent’s instruction, complainant shipped by 
truck on or about February 3, 1959, from loading point in 
Charlestown, Massachusetts, 200 50-lb. bags of the potatoes to 
Paris Produce Co., at Runnemede, New Jersey, which customer 
accepted the potatoes and paid the purchase price. In the same 
truck, complainant shipped 400 50-lb. bags of potatoes to Vick 
Morvay, at Vineland, New Jersey. 


5. Upon arrival of the 400 bags of potatoes at Vineland, 
New Jersey, Vick Morvay rejected the potatoes due to Hollow 
Heart and other defects. Respondent notified complainant by 
telephone of the rejection. The potatoes were then diverted to 
respondent at Philadelphia, Pennsylvania. 


6. Respondent sold the 400 bags of potatoes and rendered an 
account sales to complainant, together with his remittance for 
the net proceeds of $285. Respondent remitted the sum of $160 
in payment for the 200 bags of potatoes shipped to Paris Pro- 
duce Co., or a total remittance of $445. 


7. The formal complaint was filed on May 4, 1959, which 
was within 9 months after accrual of the alleged cause of action. 
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CONCLUSIONS 

Complainant takes the position that it sold to respondent 600 
bags of potatoes for a net delivered price of $480, that respond- 
ent has paid only $445 of the purchase price and still owes com- 
plainant a balance of $35, and that respondent’s failure to pay 
this balance is a violation of section 2 of the act. However, 
respondent alleges, and from the evidence we so conclude, that 
the contract provided that the 400 bags of potatoes destined for 
Vineland, New Jersey, were to be subject to the approval of 
respondent’s customer, Morvay, upon arrival. 


Because of Hollow Heart and other defects, Morvay rejected 
the potatoes upon arrival on February 5. The potatoes were 
inspected at Philadelphia on the morning of February 6 by a U.S. 
Department of Agriculture inspector, and the report of inspec- 
tion shows an average of 3% external grade defects, mostly 
cuts and bruises, and internal grade defects averaging 5%, 
chiefly Hollow Heart. Under the arrival approval provision of 
the contract, and in view of the defects which caused respond- 
ent’s customer to reject the potatoes, we conclude that com- 
plainant failed to deliver potatoes meeting contract require- 
ments. 


Respondent contends that when he reported Morvay’s rejection 
of the potatoes to complainant, complainant instructed him to 
have the potatoes diverted to Philadelphia and to sell them for 
complainant’s account, which complainant denies. If complainant 
authorized respondent to sell the potatoes for its account, noth- 
ing further is due complainant since respondent has accounted 
on that basis. If there were no such authorization, the result 
is the same. It is clear that the potatoes were accepted by 
respondent who sold them, apparently for the best prices obtain- 
able. Having accepted the potatoes, respondent would be liable 
to complainant for the purchase price, less any damages which 
respondent could show were sustained as a result of complain- 
ant’s breach of the contract. The measure of damages for failure 
to deliver in accordance with the contract is the difference be- 
tween what the potatoes would have been worth had they con- 
formed to contract specifications and the value of the potatoes 
actually delivered. In the absence of other evidence, we accept 
the contract price as the value the potatoes would have had if 
they had been up to contract, and, for lack of other evidence, 
we accept the net proceeds received on the resale as the value 
of the potatoes delivered by complainant. The difference between 
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the contract price of $480 for the entire truckload of potatoes 
and respondent’s remittance to complainant in the amount of 
$445 (net proceeds of $285 for the 400 bags, plus $160 for the 
200 bags shipped to Runnemede, N. J.), is $35, which represents 
respondent’s damages as a result of complainant’s breach of the 
contract. Having paid complainant the contract price of the load 
of potatoes less the $35 damages sustained on the resale of 400 
bags of the potatoes, respondent would not be idebted to com- 
plainant in any amount. The complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 6535) 


J. LERNER & SON v. DELUCA, PELLEGRINO & Co. PACA Docket 
No. 7461. Decided May 23, 1960. 


Warranty as to Size—Failure to Prove Damages 


The record shows that the produce failed to meet the size specifications of 
the contract. However, respondent has not established damages result- 
ing from complainant’s breach and is ordered to pay to complainant 
the balance of the adjusted purchase price. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. D. Jerome Don- 
ovan, of Boston, Massachusetts for respondent. Mr. James A. O’Donnell, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). The formal complaint, which was filed on November 3, 
1958, involves a carload of watermelons allegedly sold to re- 
spondent for a total contract price of $2,253.25. Complainant 
alleges that upon arrival at destination, respondent obtained 
an appeal inspection which reversed the shipping point inspec- 
tion and showed the watermelons failed to meet the size speci- 
fications called for by the contract. Complainant further alleges 
that respondent has paid $1,577.17 on account and that the 
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reasonable market value of the watermelons delivered was 
$2,884.35, less freight of $814.73, or $2,069.62. Complainant 
seeks reparation in an amount of $492.45, representing the dif- 
ference between the alleged market value of the size water- 
melons delivered, $2,069.62, and the amount remitted, $1,577.17. 

A copy of the Department’s report of investigation was served 
upon complainant’s attorney on November 19, 1958. On the fol- 
lowing day, a copy of the formal complaint and a copy of the 
investigation report were served upon the respondent, There- 
after, the attorneys for the parties were served with copies of 
the Department’s supplemental report of investigation dated 
January 5, 1959. 

On December 5, 1958, respondent filed an answer to the formal 
complaint alleging that upon arrival at destination the water- 
melons failed to meet contract requirements as to size; that 
complainant authorized its broker to accept respondent’s offer 
of payment of $100 per ton; and that in accordance with the 
new agreement, respondent remitted to the broker the sum of 
$1,577.17 in full payment of the watermelons. By way of coun- 
terclaim, respondent avers that if there had been no novation, 
respondent incurred damages of $1,087.70, the difference be- 
tween the market value of the melons meeting contract specifi- 
cations and the market value of the melons delivered. Respond- 
ent requested an oral hearing. On December 22, 1958, complain- 
ant filed a reply denying each and every allegation of respond- 
ent’s answer and courterclaim. 

A hearing was held at Boston, Massachusetts, on September 
24, 1959. Respondent was represented by counsel who called two 
witnesses to testify in respondent’s behalf. Complainant was not 
represented at the hearing and no witnesses appeared to testify 
for complainant. The deposition testimony of complainant part- 
ner, Nate Lerner, was received in evidence. Both sides filed 
briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Nate Lerner 
and Joseph Lerner, doing business as J. Lerner & Son, whose 
address is 216 South Water Market, Chicago 8, Illinois. At the 
time of the transaction involved herein, complainant was licensed 
under the act. 


2. Respondent is a partnership composed of Nicola Deluca, 
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Antonino Pellegrino, and Joseph Durso, doing business as De- 
luca, Pellegrino & Co., whose address is 83 Commercial Street, 
Boston 9, Massachusetts. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about April 28, 1958, in the course of interstate 
commerce, complainant sold to respondent one carload of Pea- 
cock brand Mexican watermelons, approximately 87% U. S. 
No. 1, sizes 11 to 22, mostly 13 to 17 pounds, average 1% under 
minimum specifications, at an agreed price of $135 per ton, 
f.o.b. shipping point, or a total price of $2,288.25. The contract 
between the parties was negotiated by H. P. Charles, a broker 
located at Boston, Massachusetts. 


4. On April 26, 1958, the carload of watermelons was offi- 
cially certified as weighing 32,970 pounds net at shipping point, 
Nogales, Arizona. 


5. Complainant’s invoice to respondent covering the shipment 
of watermelons was on the basis of 33,900 pounds at $135 per 
ton for a price of $2,288.25, less brokerage of $35, or $2,253.25. 


6. On April 26, 1958, the watermelons were officially in- 
spected at Nogales, Arizona, with size and grade certified as 
follows: 

“Size: Generally ranging from 11 to 22, mostly 13 to 
17 pounds in weight. Average 1% under mini- 
mum specified. 


“Grade: Approximately 87% U.S. No. 1 Quality. 11 
pounds minimum.” 


7. On April 28, 1958, complainant diverted car PFE 55469, 
containing the watermelons in controversy, which had been 
shipped from Nogales, Arizona, on April 27, 1958, to respondent 
at Boston, Massachusetts, where it arrived at 4:32 a.m., on May 
5, 1958, and was placed for unloading at 1:30 p.m., the same day. 


8. During April and May 1958, normal transportation time 
for shipment of a carload of watermelons from Nogales, Arizona, 
to Boston, Massachusetts, was eighth morning delivery. 


9. The arrival notice issued by the carrier at Boston, Massa- 
chusetts, showed the car of watermelons as having a net weight 
of 31,640 pounds. 


10. On May 6, 1958, at 7:40 a.m., car PFE 55469 was in- 
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spected at Boston by the Railroad Perishable Inspection Agency 
and, in part, the load and condition of the watermelons were 
described as follows: “Load shows 12 to 43 inch movement from 
B end in all layers and melons are jumbled and overriding in 
5 stacks at A end of car. 22 crushed melons visible.” The certifi- 
cate showed “37 decayed melons rejected worthless—Stem End 
Rot.” The following summary of damage as of 11:20 a.m. on 
May 15, 1958, was noted on the inspection certificate: 


“70 bruised melons, accepted. 
133 bruised melons, rejected worthless 
184 cracked melons, rejected worthless 


387 Total” 


11. On May 8, 1958, a Federal appeal inspection, restricted 
to size only, was made of the watermelons at Boston and re- 
versed the shipping point inspection as to the statement of size. 
The appeal inspection certificate shows size as: “Generally 9 
to 16 mostly 10 to 14 average 12 pounds. 38% under 11 pounds 
including less than 1% under 9 pounds.” 


12. On or about May 9, 1958, through the broker, complain- 
ant offered to grant respondent an allowance of $10 per ton on 
the purchase price of the watermelons. This offer was rejected 
by respondent. 


13. During the period beginning May 8, 1958, and ending 
May 15, 1958, respondent resold 2,341 of the watermelons in 
car PFE 55469 at prices ranging from a high of $1.60 per 
melon for 15 melons on May 8 to a low of $.65 per melon for 
20 melons on May 14, or total gross proceeds of $2,460.95. Re- 
spondent’s account sales to complainant showed freight charges 
of $814.73, labor charge $60, terminal fee $10, or a total of 
$884.73. 


14. Respondent recovered the sum of $388 on a claim filed 
against the carrier for the bruised, cracked, and decayed water- 
melons found in the shipment. 


15. Respondent has paid to complainant an undisputed 
amount of $1,577.17, computed on the basis of 31,640 pounds 
of watermelons at the rate of $100 per ton, or $1,582, less a 
weighing charge of $4.83. 


16. The formal complaint was filed on November 3, 1958, 
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which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The two respondent witnesses testified that on or about May 
9, 1958, the broker offered to grant an allowance of $10 per 
ton on the purchase price of the watermelons; that this offer 
was refused; and that respondent’s counter offer to pay $100 
per ton was accepted by the broker. Respondent claims a nova- 
tion on the basis of the broker, as complainant’s agent author- 
ized to collect the purchase price, having actual or apparent 
authority from complainant to adjust the original price because 
of the claimed breach of contract on the part of complainant. 


Complainant’s Nate Lerner testified that he never made any 
agreement with respondent to accept $100 per ton instead of 
$135 per ton as first billed; that he never authorized the broker 
to make a counter offer to the respondent of $110 per ton; and 
that he never authorized the broker to accept respondent’s offer 
of $100 per ton. According to the broker, he could not bring 
the parties together on an adjustment since complainant would 
not allow $35 per ton and the buyer would pay no more than 
$100 per ton. That the broker said nothing which would lead 
respondent to believe that the broker had authority to accept 
the offer of $100 per ton appears to be supported by the testi- 
mony of respondent partner, Joseph Durso. This witness, when 
asked by the presiding officer as to what happened and what 
was said at the time of his conversation with the broker on 
May 9, 1958, testified as follows: 

“We told him that we give him a hundred dollars a ton; 
we offer him 90 first, then we told him we give him a 
hundred dollars on a ton and that’s all. And he didn’t 
say nothing. 


“...He didn’t say anything; when we got around, we 
give him a check. He took the check and said he was 
going to send it to Mr. Lerner.” 


It seems to us that what happened here is that the broker, 
realizing respondent would pay no more than $100 a ton, ac- 
cepted that sum and forwarded it to complainant as a payment 
on account. The burden of proving the claimed novation was 
upon respondent and, in the circumstances, it is our conclusion 
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that respondent has not sustained this burden by a preponder- 
ance of the evidence. 


The record clearly establishes that respondent accepted the 
shipment of watermelons at Boston. Such acceptance, as we have 
so often held, results in respondent becoming liable for the pur- 
chase price of the shipment, less any damages shown to have 
been sustained by respondent due to breach of contract on the 
part of the complainant. Senter Bros. Inc. v. Rene N. Moreau, 
18 A. D. 145; D. L. Piazza Co. v. Stacy Distributing Co., 18 
A. D. 307; Heitzman & Nelsen v. Rex D. Matthews & Co., 18 
A. D. 404; and Ontario Growers Exchange, Inc. v. Bronx Home 
“Food Products,” 18 A. D. 522. 


The agreement between the parties called for watermelons 
ranging in size from 11 to 22, mostly 13 to 17 pounds in weight, 
average 1% under minimum specifications, and the shipping 
point inspection supported this size warranty. However, as 
shown by Finding No. 11 above, an appeal inspection at desti- 
nation in Boston, which was restricted to size only, reversed 
the shipping point inspection as to size. The appeal inspection 
described the watermelons as averaging 12 pounds, with 38% 
of the melons under 11 pounds including less than 1% under 9 
pounds. From the record there is no doubt, and we conclude, 
that the watermelons failed to meet the size specifications of 
the contract. In this connection, the record also shows that com- 
plainant agreed to grant an allowance of $10 per ton on the 
shipment. Respondent, however, refused to accept this allow- 
ance. 


The rule of damages applicable here for breach of the war- 
ranty as to size is the difference between the market value of 
the watermelons if they had been as warranted and the market 
value of the watermelons actually received, both values being 
as of the time of arrival at Boston. The burden of proving 
both values rests upon respondent as the party alleging the 
breach. Kirby & Little Packing Co. v. United Fruit & Produce 
Co., 16 A. D. 1066; Irving Goldberg & Sons v. Chas. P. Sweeney 
Co. 18 A. D. 719. 


It appears that although car PFE 55469 arrived at Boston on 
May 5, 1958, the last sales were not made until May 15, 1958. 
It is noted that on May 12, 13, 14, and 15, 1958, or some 7 to 10 
days after arrival, the major portion of the melons, 1,828, were 
resold by respondent. In our view, respondent’s resales were not 
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made promptly after arrival of the shipment. Accordingly, the 
proceeds of resale cannot be accepted as evidence of the market 
value of the melons on the date of delivery. Rosenthal Co. Inc. 
v. Earl Hamlin Spaulding, 9 A. D. 118; Piazza Co. v. Bere Fruit 
Co., 13 A. D. 400. We conclude that the evidence to show the 
market value of the watermelons upon arrival at Boston is un- 
satisfactory and that respondent’s failure to sustain the burden 
of proving this value leaves no basis upon which to establish 
damages resulting from complainant’s breach. 

In view of our conclusion that respondent has failed to prove 
damages, it is unnecessary to consider other matters of record 
which are in dispute, such as the melons becoming ripe to over- 
ripe because of the long delay in unloading under high tempera- 
tures, and the extreme heavy shift in the load which would 
cause considerable damage to the melons. 

Complainant has reduced its claim from the agreed price of 
$135 per ton to $125 and we hold that respondent’s liability to 
complainant should be reduced by this amount. Accordingly, 
there is now due and owing to complainant from respondent 
the sum of $483.45, representing the difference between the load- 
ing scale net weight of 32,970 pounds, or 16.485 tons, at $125 
per ton, or $2,060.62, less the $1,577.17 remitted to complainant. 

Respondent’s failure to pay the balance of the purchase price 
due is in violation of section 2 of the act for which reparation, 
in the amount of $483.45, plus interest, should be awarded com- 
plainant. Respondent’s counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $483.45, with interest thereon 
at the rate of 5 percent per annum from June 1, 1958, until paid. 

The counterclaim is dismissed. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6536) 


WooprRow JOHNS Co. v. JOHN C. MORITZ COMPANY AND/OR 
WILLIAM R, HARSIN. PACA Docket No. 7666. Decided May 23, 
1960. 
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Consignment—Fair Market Value—Dismissal 


In connection with the first shipment, it is concluded that this was a con- 
signment transaction, that respondent paid the net proceeds to complain- 
ant, and that there was no breach of the contract on the part of the 
broker. In connection with the second shipment, it is concluded that no 
contract between the parties existed, that respondent accepted the ship- 
ment and remitted to complainant the fair market value of the produce. 
The complaint is dismissed. 

Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Mr. Ned Stein, 
of Philadelphia, Pennsylvania, for respondent Moritz. Mr. James V. 
Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on January 22, 1959. 
The formal complaint was filed on April 16, 1959. Complainant 
alleges therein that he sold to respondent John C. Moritz Com- 
pany, Philadelphia, Pennsylvania, during November and Decem- 
ber 1958, two carloads of lettuce, f.o.b. loading point, Glendale, 
Arizona; that the contracts of sale were negotiated by respond- 
ent William R. Harsin, Phoenix, Arizona, a broker; that lettuce 
answering the requirements of the contracts was shipped from 
loading point in Glendale, Arizona, to respondent at Philadel- 
phia, Pennsylvania, in cars SFRD 12695 and SFRD 16253; that 
both carloads were accepted at destination by respondent John 
C. Moritz Company; that respondent John C. Moritz Company 
has paid to complainant $839.14 of the total contract purchase 
price of $2,912, leaving a balance due and owing of $2,072.86 
on account of these transactions. Complainant requests that, in 
the event it is found that respondent John C. Moritz Company 
is not liable for this balance, that respondent William R. Harsin 
be held liable as a result of his failure to perform the duties 
and specifications of a broker. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on May 4, 1959. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent William R. Harsin on May 22, 
1959, and upon respondent John C. Moritz Company on April 
30, 1959. 


Respondent John C. Moritz Company filed an answer to the 
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formal complaint on June 22, 1959, admitting the purchase of 
the carload of lettuce, SFRD 12695, from complainant, but 
alleging that the agreed price thereon was $2.60 per carton 
rather than $2.75, as alleged by complainant; that the lettuce 
contained in the carload failed to meet contract requirements 
with respect to quality and brand; and that respondent was 
subsequently advised by respondent William R. Harsin to dis- 
pose of the shipment on consignment. 

With respect to the lettuce contained in car SFRD 16253, it 
appears that respondent John C. Moritz Company takes the posi- 
tion in his answer that this carload was never purchased from 
complainant at all, but was accepted on a consignment basis. 

Respondent William R. Harsin did not file an answer to the 
formal complaint. 

An oral hearing was held in Philadelphia, Pennsylvania, on 
December 2, 1959. Complainant made no appearance, but the 
depositions of Woodrow Johns and James E. Newton, owner 
and sales manager, respectively, of complainant firm, were 
accepted in evidence by the presiding officer. John C. Moritz 
appeared and testified orally on behalf of respondent John C. 
Moritz Company, who was represented by counsel. Complainant 
and respondent John C. Moritz Company each filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Woodrow W. Johns, doing 
business as Woodrow Johns Co., whose address is Post Office 
Box 772, Glendale, Arizona. 


2. Respondent John C. Moritz is an individual, doing busi- 
ness as John C, Moritz Company, whose address is 3301 South 
Galloway Street, Philadelphia, Pensylvania. At the time of the 
transactions involved herein, this respondent was licensed under 
the act. 


8. Respondent William R. Harsin is an individual whose 
address is 4525 N. 11th Avenue, Phoenix, Arizona. At the time 
of the transactions involved herein, this respondent was not 
licensed under the act, but was subject to license. 


4. On November 26, 1958, in the course of interstate com- 
merce, complainant sold to respondent John C. Moritz Company, 
hereinafter called Moritz, 640 cartons of Woody brand lettuce, 
2-dozen size, at $2.60 per carton, f.o.b. Glendale, Arizona, plus 
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15 cents per carton cooling charges, for a total contract price 
of $1,760. The contract between the parties was negotiated by 
a broker, William R. Harsin, of Phoenix, Arizona, hereinafter 
called Harsin, who confirmed the contract by a telegram to 
Moritz dated November 26, 1958. 


5. Pursuant to the contract above, complainant, on November 
26, 1958, shipped 640 cartons of lettuce in car SFRD 12695 
from Glendale, Arizona, to respondent Moritz in Philadelphia, 
Pennsylvania. The shipment arrived at destination, Philadelphia, 
Pennsylvania, on December 2, 1958, at 8:01 p.m., and was per- 
sonally inspected by Moritz the following day. 


Dissatisfied with what he saw, Moritz ordered a federal inspec- 
tion, which was made that same day, December 3, at 1:00 p.m. 
The results of that inspection, in part, are as follows: 


Quality: ...Grade defects average 10% mostly insect 
damage and discoloration following bruised heads and 
including 1% soft. 


Condition: Heads generally fresh and crisp. Light green 
to green color, some slightly discolored. Wrapper leaves: 
No decay. Head leoves: In most cartons 1 to 3 heads 
per carton, in many cartons none, average 6% damage 
by Pink Rib discoloration. No decay. 


Grade: Now fails to grade U.S. No. 1 only on account 
of Pink Rib discoloration. 


Remarks: Inspection and certificate restricted to prod- 
uct and lading in top layer cartons. 


6. Following this inspection, Moritz contacted Harsin in 
regard to the condition of the lettuce in car SFRD 12695, point- 
ing out that the shipment was unacceptable to him (Moritz), 
but that he would handle on consignment without any charge. 
By wire dispatched at 1:55 p.m. on December 3 and signed by 
Harsin, Moritz was advised that complainant authorized Moritz 
to handle the shipment for his (complainant’s) account. 


7. Following the receipt of this wire from Harsin, Moritz 
wired complainant, on December 3, describing the condition of 
the lettuce on arrival in Philadelphia and informing complain- 
ant that Harsin had instructed Moritz to handle the carload to 
to the best advantage for complainant’s account. The telegram 
also warned complainant that “...if this not in accord your 
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| instructions advise immediately as this car [SFRD 12695] must 


be sold promptly...”. Complainant made no reply to this wire. 
Moritz then wired Harsin, on December 3, as follows: “...per 
your instructions we will handle for the account of shipper we 
likewise wired them direct...” 


8. The lettuce in car SFRD 12695 was resold by Moritz for 
net proceeds of $479.20 which sum has been paid to and accepted 
by complainant without prejudice to complainant’s right to press 
additional claims in this forum. 


9. On December 2, 1958, in the course of interstate commerce, 
complainant shipped 640 cartons of Tonto brand lettuce, 2-dozen 
size, from Glendale, Arizona, to Philadelphia, Pennsylvania, in 
car SFRD 16253, consigned to Moritz. While the shipment was 
still enroute, Moritz received a “passing notice” from the carrier 
in regard to the location and movement of car SFRD 16253. 
Having no previous knowledge of the shipment, Moritz inquired 
of the carrier concerning the car and was told that complainant 
was the shipper. Moritz then telephoned Harsin on December 6 
and was told to handle the carload on consignment. 


10. Car SFRD 16253 arrived in Philadephia, Pennsylvania, 
on December 8, 1958, at 5:08 a.m. It was subsequently resold 
by Moritz for net proceeds of $359.94, which sum has been paid 
to and accepted by complainant without prejudice to his rights 
to press further claims in this forum. 


11. The formal complaint was filed on April 16, 1959, which 
was within 9 months after the alleged causes of action accrued. 


CONCLUSIONS 


The issues to be considered herein arise in connection with 
two carloads of lettuce, SFRD 12695 and SFRD 16253, allegedly 
sold by complainant to respondent in November and December 
1958, respectively. Each carload represents a separate and dis- 
tinct transaction between the parties. The rights and liabilities 
of the respective parties, therefore, will be discussed and deter- 
mined in connection with each separate shipment, beginning 
with the agreement relating to car SFRD 12695. 


It is undisputed that this carload was purchased by Moritz 
from complainant on November 26, 1958, the date of shipment 
from loading point in Glendale, Arizona, through the broker- 
respondent Harsin. While complainant and Moritz each allege 
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that Harsin was acting as agent for the other in regard to the 
sale, the question is a moot one requiring no decision on our 
part since the sale is an uncontested fact. An issue is presented, 
however, by Moritz’s allegation that the contract of sale on this 
shipment was subsequently changed to a contract of consign- 
ment, which allegation is denied by complainant. 


At the oral hearing Moritz, testifying in his own behalf re- 
garding the alleged contract of consignment, stated that car 
SFRD 12695 arrived at destination, Philadelphia, Pennsylvania, 
on or about December 3, 1958; that he, Moritz, looked at the 
shipment on that date and found it to be unsatisfactory; that 
he then telephoned the broker, Harsin, that morning and com- 
plained about the quality of the lettuce; that Harsin heard him 
out and within approximately two hours, on the same day, called 
Moritz and instructed him to sell the carload of lettuce on con- 
signment at the best possible price. Moritz further stated in his 
oral testimony that he sent a telegram to complainant on De- 
cember 3 outlining the agreement which had been reached with 
Harsin, but that no reply was received from complainant. 


The oral testimony of Moritz receives documentary support 
from the record. The first of these documents is a telegram sent 
by Harsin to Moritz, dated December 3, and containing the fol- 
lowing message, in part: 

“REFERENCE SFRD 12696 [sic]... SHIPPER AD- 
VISES SATISFACTORY HANDLE THEIR AC- 
COUNT...” 


A second document, also a telegram, consists of the following 
message sent to complainant by Moritz on December 3: 


“SHIPMENT ARRIVED TODAY INSPECTED 
SHOWS HEAVY PINK MIDRIBS INSECT DAMAGE 
BALDNESS BURSTED HEADS OUTER LEAVES 
PEELING RUSTY DISCOLORED BUTTS WE IMME- 
DIATELY CALLED HARSIN EXPLAINED FACTS 
TO HIM LATER HE PHONED BACK INSTRUCTED 
US TO HANDLE CAR BEST POSSIBLE AS PER 
HIS INSTRUCTIONS WE WILL OFFER TOMOR- 
ROW HANDLE FOR YOUR ACCOUNT WILL 
NOT ASSESS ANY COMMISSION CHARGE IF 
THIS IS NOT IN ACCORD YOUR INSTRUC- 
TIONS ADVISE IMMEDIATELY AS THIS CAR 
MUST BE SOLD PROMPTLY RD 12695 REGRET 
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THIS SITUATION MARKET HERE BEST LET- 
TUCE FEW UP 4.25 MAJORITY AROUND 3.75 BUT 
THIS CAR WILL NOT REALIZE THESE PRICES 
HOWEVER WILL DO OUR BEST YOUR BEHALF” 


Following this wire to complainant, Moritz, on the same day, 
December 3, sent a wire to Harsin which contained, in part, the 
following message: 


“REFERENCE YOUR PHONE CALL PER YOUR IN- 
STRUCTIONS WE WILL HANDLE FOR THE AC- 
COUNT OF SHIPPER WE LIKEWISE WIRED THEM 
DIRECT ...RD 12695” 


Complainant did not appear at the oral hearing but offered 
in evidence the deposition testimony of complainant Woodrow 
Johns and complainant’s sales manager, J. E. Newton. Johns, 
in his deposition, stated that he was the sole owner of the 
Woodrow Johns Co.; that J. E. Newton was his office and sales 
manager; that Newton handled all the selling and invoicing for 
complainant during November and December 1958; that he 
[Johns] knew of the transactions involving cars SFRD 12695 
and SFRD 16253 but that he had never given Harsin authority 
to advise Moritz to sell these carloads on consignment or handle 
for complainant’s account. 


Newton, in his deposition, testified as follows: that Harsin 
called him [Newton] on November 26 and stated that he wanted 
to buy some lettuce for Moritz; that pursuant to this call and 
acting on Harsin’s instructions, complainant shipped a carload 
of lettuce to Moritz and mailed an invoice to Moritz on the 
same day; and that Newton received Moritz’s wire of December 
3 but did not reply to it, for the reason that he “relied on what 
Mr. Harsin as Moritz/agent [sic]” told him. 


The parties herein have chosen to cast their pleadings in this 
proceeding in such a manner as to have the question of liability 
as to Moritz turn on the issue of principal and agency, speci- 
fically: Whether Harsin acted herein as the agent of complain- 
ant, or as the agent of Moritz. We think this issue as to car 
SFRD 12695 is quite inconsequential, however, since Moritz in 
his wire of December 3 by-passed Harsin and inquired directly 
of complainant concerning the basis upon which the shipment 
was to be disposed. In this wire Moritz clearly stated his under- 


1 This date, according to other evidence of record, was November 26, 1958. 
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standing as to the relationship existing between the parties 
with respect to this shipment and took pains to inquire of com- 
plainant as to the correctness of this understanding. In the last 
analysis, therefore, it matters little whether we take the view 
that the telegram of December 3 from Moritz to complainant 
was a clarification and/or reiteration of the representations 
made by Harsin to complainant as Moritz’s agent, or whether 
we regard it as an inquiry directed to complainant by Moritz, 
to determine whether Harsin was acting within the scope of his 
authority as agent for complainant. The net result, in either 
case, is the same in the end: that Moritz did not rely upon the 
representation of Harsin until he took the precaution of validat- 
ing these representations by inquiry of complainant. It is our 
opinion, therefore, that complainant, when approached by Moritz 
in regard to the contract of consigment, was under a duty to 
speak if the terms of the contract, set forth in the wire of 
December 3, were contrary to the terms of the agreement as 
understood by complainant. Complainant’s silence, in the face 
of this direct approach by respondent Moritz, was tantamount 
to a ratification of the contract of consigment as understood by 
Moritz, and we so conclude. 

The resale of the contents of car SFRD 12695 appears to have 
been properly made by Moritz, with the net proceds being paid 
over to complainant. It therefore appears, and it is so concluded, 
that Moritz discharged all duties required of him under the 
foregoing contract of consignment and that, as to respondent 
Moritz, no cause of action as to car SFRD 12695 exists. 

Complainant has asked, in his complaint, that if we find in 
favor of respondent Moritz, then an award of reparation be 
issued against respondent-broker Harsin for failure to perform 
the “duties and specifications” of a broker. Harsin filed no 
answer in this proceeding, and is therefore in default. The rules 
of practice, 7 CFR 47.8(c), provide, in part, that the failure of 
a respondent to file an answer shall constitute an admission of 
the facts alleged in the complaint. 

The complaint, with respect to car SFRD 12695, alleges a 
sale by complainant to Moritz of the lettuce contained therein, 
with the contract of sale being negotiated by Harsin. Moritz 
admits that such a contract was made. It therefore appears that 
Harsin performed the duties of a broker as far as the allega- 
tions of the complaint are concerned, so that even if we accept 
such allegations as true, complainant has failed to show a breach 
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of contract by Harsin with respect to this particular shipment. 
It is therefore concluded that no cause of action exists against 
Harsin, and that the complaint, insofar as it pertains to car 
SFRD 12695, should be dismissed as to both respondents. 


We next turn our attention to the issues arising in connection 
with car SFRD 16253. Complainant alleges that this car was 
sold to Moritz on December 2, 1958, through respondent broker, 
Harsin, and was shipped to Moritz the same day. Moritz denies 
that he purchased this car from complainant, alleging that he 
knew nothing of the shipment until he got a “‘passing notice” 
in regard to it from the carrier; that he then made inquiry of 
the carrier as to the identity of the shipper and was told that 
it was complainant; that Moritz then called Harsin, who told 
Moritz that the car was being sent to Moritz on consignment, 
to be resold to best advantage for complainant’s account. 


Since Moritz and complainant each put forth affirmative and 
conflicting claims with respect to this shipment, the burden rests 
upon each to establish his respective allegation by a prepon- 
derance of the evidence, Israel Klein Co. v. S. Otis Sullivan & 
Co., 17 A.D. 500. Complainant, in support of his allegation, 
offers only the deposition statement of his sales manager, J. E. 
Newton, in regard to this transaction, which statement is as 
follows: 

“Did W. R. Harsin buy another car of lettuce from 
Woodrow Johns Company for John C. Moritz Com- 
pany ?” 
“Te" 
It is noted that Newton does not identify the second car alleged- 
ly purchased by Harsin, either by number or date of the tran- 
saction, and while Newton testifies that an invoice on this car- 
load was mailed to Moritz, the latter denies ever receiving same. 


Moritz, in support of his version of the nature of the trans- 
action of December 2, testified at the oral hearing as follows: 
that he never purchased the carload of lettuce in dispute; that 
he first heard of it when he received a “passing notice” from 
the carrier; that he contacted Harsin after the shipper had 
been identified to him by the carrier; and that Harsin told him 
that the car was on consignment to him and that he (Moritz) 
should sell to best advantage. 


Supporting Moritz’s testimony is a telegram from Moritz, 
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addressed to complainant, and dated December 23, 1958, which 
states, in part: 
“ ,.CAR DEFINITELY NOT PURCHASED BUT 
FORWARDED TO US CONSIGNMENT BASIS 
WHICH FACT ALSO CONFIRMED BY HARSIN 
SFRD 16253...” 


Another telegram, sent to Moritz by Harsin and dated Decem- 
ber 23, states that: 


“REFERENCE RD 12695 RD 16253 SHIPPERS UN- 
DERSTANDING 12695 PURCHASED FOB HOW- 
EVER DUE TO CONDITION ON ARRIVAL WAS 
AUTHORIZED BY SHIPPER TO CONSIGN THE 
SAME RD 16253 WAS CONSIGNED YOU TO HAN- 
DLE BEST POSSIBLE ABILITY...” 


Other telegrams are in the record which tend to confirm Moritz’s 
testimony, but it is considered unnecessary to quote them here. 
Suffice it so say that, upon the record before us, we conclude 
that complainant has failed to prove that the transaction of 
December 2, involving the lettuce in car SFRD 16253, was a 
sale by complainant to Moritz. On the other hand, we also con- 
clude that Moritz has failed to prove that the transaction as to 
car SFRD 16253 was a consigment, for it nowhere appears that 
complainant contemplated a consignment of this shipment, or 
that Harsin had the authority to negotiate with Moritz on such 
a basis. Consequently, there was never a meeting of the minds 
of Moritz and complainant as to this shipment and for lack of 
mutual assent no contract ever came into being. Anonymous, 12 
A.D. 1406; Anonymous, 14 A.D. 892. 


Even though no contract existed between Moritz and com- 
plainant with respect to the lettuce in car SFRD 16253, the 
action of Moritz in accepting the lettuce and selling same ren- 
dered him liable to complainant for the reasonable market value 
thereof. Nelson & Sons v. Kerzner et al, 12 A.D. 226. Moritz 
resold the lettuce in this car for net proceeds of $359.94, which 
sum was remitted to complainant and accepted without preju- 
dice. With respect to the resale, Moritz testified at the oral 
hearing that it was accomplished within a few days after the 
car arrived in Philadelphia on December 8. From the evidence 
we conclude that the resale was promptly and properly made 
and that the proceeds represented the fair market value at 
Philadephia of the lettuce in question. It is further concluded 
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that, by paying over such proceeds and rendering an accounting 
to complainant on this shipment, Moritz discharged all obliga- 
tion to complainant in connection with this shipment. As to 
Moritz, therefore, the complaint with respect to car SFRD 
16253 should be dismissed. 


As we noted earlier in these conclusions, respondent Harsin 
filed no answer to the formal complaint and is therefore deemed 
to have admitted the allegations of the complaint. We have 
already disposed of the question of Harsin’s liability, however, 
with respect to the lettuce in car SFRD 12695, and need now 
consider only the remaining shipment, or the lettuce in car 
SFRD 16253. With respect to the shipment contained in car 
SFRD 16253, the principal allegations of the complaint as to 
this carload are, in substance, that it was sold to Moritz in 
December 1958; that the contract was negotiated by Harsin, 
acting as broker; that pursuant to this contract complainant 
shipped to Moritz the lettuce contained in car SFRD 16253, and 
that the lettuce was accepted at destination by Moritz, but that 
complainant has not been paid for it. Complainant then asks, 
in the complaint, that in the event it is found that Moritz is 
not liable in this proceeding, that an order be issued against 
respondent Harsin. 

It is our opinion, and we so conclude, that even taking the 
allegations of the complaint, as to this shipment, as being ad- 
mitted by Harsin, no cause of action has been stated against 
him. See G. Fava Fruit Company v. Royal Farms, 18 A.D. 417. 
Accordingly, the complaint as to this respondent should be dis- 
missed. 


ORDER 
The complaint is dismissed as to both respondents. 
Copies hereof shall be served upon the parties. 


(No. 6537) 


Wooprow JOHNS Co. v. SIKESTON FRUIT AND PRODUCE Co. 
AND/OR W. R. HARSIN. PACA Docket No. 7652. Decided May 
23, 1960. 
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Agency Relationship—Failure to Prove— 
Dismissal 


Since complainant has failed to prove an agency relationship between the 
respondents and has failed to state a cause of action against respondent 
Harsin, the complaint is dismissed. 


Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Mr. Dwight 


Crader, of Sikeston, Missouri, for respondent Sikeston. Mr. G. H. Pen- 
stone, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.) against respondents Sikeston Fruit and Produce Co. (here- 
inafter called “Sikeston Co.”), a dealer in perishable agricul- 
tural commodities, and W. R. Harsin (hereinafter called ‘“Har- 
sin”), a broker. 

An informal complaint was filed on January 21, 1959. The 
formal complaint was filed on April 17, 1959. Complainant 
alleges therein that on or about December 13, 1958 he sold 700 
cartons of lettuce, contained in car SFRD 12326, to respondent 
Sikeston Co., for a total price of $875, f.o.b. Glendale, Arizona; 
that the carload was to be shipped to Malden, Missouri, with a 
stop for partial unloading at Sikeston, Missouri; and that the 
contract between the parties was negotiated by Harsin, as agent 
for Sikeston Co. It is further alleged that before the car arrived 
at Sikeston, Missouri, Malden Fruit Market, also alleged by 
complainant to be an agent for the Sikeston Co., accepted the 
car for Sikeston Co. by diverting it to The Isaacson Company 
at Chicago; and that no accounting or payment has been made 
to complainant. Complainant pleads, in the alternative, that if 
Sikeston Co. be found not liable on account of this transaction, 
that respondent Harsin be held liable. 

A copy of the report of investigation prepared by the Depart- 
ment of Agriculture was served upon complainant on May 11, 
1959. A copy of the report of investigation and a copy of the 
formal complaint were served upon Sikeston Co. on May 9, 
1959, and upon Harsin on May 22, 1959. 

On May 22, 1959, Sikeston Co. filed an answer in which it 
denied that Harsin was its agent, or that it bought the lettuce 
involved herein, or that it diverted the car to Chicago. Harsin 
filed no answer to the formal complaint. 
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An oral hearing was held at Sikeston, Missouri, on November 
13, 1959. Complainant did not appear, in person or by repre- 
sentative, at the hearing, but the depositions of James E. New- 
ton, complainant’s office and sales manager, were offered and 
received in evidence by the presiding officer. Charles M. Mitchell, 
vice president of Sikestone Co., and Ples D. Watson, a partner 
in Malden Fruit Market, appeared at the hearing and testified 
orally on behalf of Sikeston Co. This respondent was represented 
by counsel. 


FINDINGS OF FACT 


1. Complainant is an individual, Woodrow W. Johns, doing 
business as Woodrow Johns Co., whose address is P. O. Box 772, 
Glendale, Arizona. 


2. Respondent Sikeston Fruit and Produce Co. is a corpora- 
tion whose address is P. O. Box 309, Sikeston, Missouri. At the 
time of the transaction involved herein, this respondent was 
licensed under the act. 


3. Respondent W. R. Harsin is an individual whose address 
is 4525 North 11th Avenue, Phoenix, Arizona. At the time of the 
transaction involved herein, this respondent was not licensed 
under the act, but was subject to license. 


4. On December 13, 1958, in the course of interstate com- 
merce, complainant shipped to respondent Sikeston Co. 700 car- 
tons of Tonto brand lettuce in car SFRD 12326, consigned to 
Malden Fruit Market, Malden, Missouri, with instructions to stop 
the car at Sikeston, Missouri, for partial unloading by Sikeston 
Co. 


5. At times Sikeston Co. and Malden Fruit Market, a part- 
nership operating at Malden, Missouri, would, by mutual agree- 
ment, purchase produce jointly. They had no such agreement 
with respect to the car of lettuce in this proceeding, and neither 
Sikeston Co. nor Malden Fruit Market had purchased this car- 
load from complainant. 


6. On or about December 18, 1958, car SFRD 12326 was 
diverted from Poplar Bluff, Missouri, to The Isaacson Company, 
of Chicago, Illinois, by the Malden Fruit Market, who acted in 
accordance with telephoned instructions from Harsin. The ship- 
ment arrived in Chicago on or about December 19, 1958, but 
The Isaacson Company refused to accept the car. 
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7. The formal complaint was filed on April 17, 1959, which 
was within 9 months after the alleged cause of action herein 
accrued, 


CONCLUSIONS 


The controlling issue here is one of agency. Complainant 
seeks to establish that on or about December 13, 1958, Sikeston 
Co., acting through respondent Harsin as its agent, purchased 
from complainant the lettuce then contained in car SFRD 12326. 
Complainant alleges that respondent Sikeston Co. made Harsin 
its express agent in this transaction and as proof thereof relies 
on Harsin’s oral statements to complainant’s sales manager, 
Newton, and Harsin’s unsworn written statement, dated Decem- 
ber 19, 1958, which is attached as an exhibit to the formal com- 
plaint. Complainant also alleges that either an implied or an 
apparent authority was vested in Harsin by the prior action of 
Sikeston Co. in accepting and paying for a car of lettuce bought 
by Harsin on or about December 8, 1958; that Sikeston Co. did 
not notify complainant in any way, between December 8 and 
December 13, that this established agency was revoked; and 
that Sikeston Co. made no objection when the invoice on car 
SFRD 12326 was mailed to and received by it. 


Sikeston Co. denies any agency, either express or apparent. 
Its witness, Charles Mitchell, vice president of the company, 
denied that Harsin was ever authorized to act as their agent; 
denied that they had ever paid him any compensation; stated 
that he had never heard of the car of lettuce in controversy 
until he received the invoice; and denied that he had made any 
agreement with Malden Fruit Market (with whom Sikeston Co. 
occasionally made joint purchases) for the purchase of this let- 
tuce from complainant. He denied receiving any confirmation or 
other communication from either complainant or Harsin, except 
the invoice and subsequent demands for payment from com- 
plainant’s representative. He admitted occasional previous trans- 
actions, including the car of lettuce bought from complainant 
on December 8, 1958, in which Harsin, apparently acting as a 
broker, quoted him prices and on which he placed orders for 
produce with Harsin. 


As the party alleging the existence of an agency relationship 


between the two respondents, the burden of proving such a 
relationship rests upon complainant. Such agency may be either 
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actual or apparent. An actual agency may be an express agency 
created by oral or written agreement, or an implied agency, to 
be proved by deductions or inferences from facts and circum- 
stances, 
“For example, an agency may be implied from prior 
habits or from a course of dealings of a similar nature 
between the parties, especially where the agent has 
repeatedly been permitted to perform similar acts in 
the past.” 2 Am. Jur.—Agency, Sec. 23. (Emphasis 
supplied). 
“It is well established that the admissions, statements, 
and declarations of an agent, other than his testimony 
in the case in which the issue arises, are not admissible 
to prove agency.” 2 Am. Jur.—Agency, Sec. 445. 

On reviewing the evidence of record in this proceeding, it is 
our opinion, and we so conclude, that complainant has failed to 
establish, by a preponderance of the evidence, an express agency 
relationship existing between Harsin and Sikeston Co. 

As evidence of the implied or apparent agency allegedly exist- 
ing between respondents on December 18, complainant produced 
evidence of one previous transaction by which complainant, as 
a result of negotiations with Harsin, shipped one car of lettuce 
to Sikeston Co., invoiced Sikeston Co. directly, and was paid 
therefor. In this connection it has been said that: 

“Apparent authority, or ostensible authority, as it is 
also called, is that which, though not actually granted, 
the principal knowingly permits the agent to exercise, 
or which he holds him out as possessing. Accordingly, 
as defined by the American Law Institute, an apparent 
agent is one who, with or without authority, reasonably 
appears to third persons to be authorized to act as the 
agent of another.” 2 Am. Jur.—Agency, Sec. 101. 

Respondent Sikeston Co., an the other hand, presented direct 
oral testimony tending to establish that respondent Harsin had 
no authority as agent to purchase produce for the Sikeston Co.; 
that in the one previous transaction, where Sikeston Co. dealt 
with Harsin, they had considered him merely as a broker or 
seller endeavoring to sell produce to Sikeston Co.; and that 
Sikeston Co. had, at no time, considered him as their agent or 
held him out to others as their agent. 

In our opinion the one previous transaction, that of December 
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8, negotiated between complainant and Sikeston Co. by Harsin, 
is insufficient to prove an implied agency or an apparent agency 
established by a course of dealing, and it is so concluded.’ 


Complainant also alleges in the formal complaint that respond- 
ent Sikeston Co. must be deemed to have accepted the lettuce 
in car SFRD 12326, inasmuch as its alleged agent, Malden Fruit 
Market, diverted the shipment to The Issacson Company in Chi- 
cago, Illinois, from Poplar Bluff, Missouri. The agency relation- 
ship is denied by both Sikeston Co. and the Malden Fruit Mar- 
ket and the denial is supported by the record. Furthermore, the 
record justifies a finding that the diversion was made by Malden 
Fruit Market at the request of Harsin and as a favor to him 
and in no way constituted an acceptance and it is so concluded. 


Complainant, having failed to sustain the burden of proving 
that Harsin acted as the express or implied agent of Sikeston 
Co. in connection with the transaction of December 138, has 
therefore failed to establish that he is entitled to reparation 
from Sikeston Co. It is concluded that the complaint, as to 
respondent Sikeston Co., should therefore be dismissed. 

Respondent Harsin filed no answer. His failure to file an 
answer constitutes a waiver of hearing and an admission of the 
facts as alleged in the complaint. (7 CFR 47.8(c)); L. E. Rand 
Co., Inc. v. Wirt Marcum’s Produce, 18 A.D. 1086; Philadelphia 
Produce Credit & Collection Bureau v. G. Rosso’s Sons, 18 A.D. 
1103. 


Complainant, in his complaint, has asked for an award of 
reparation against Harsin, in the event we find there is no 
liability attaching to Sikeston Co. in connection with this trans- 
action. Harsin filed no answer to the complaint and is therefore 
deemed to have admitted the allegations set forth in the com- 
plaint. The “facts” thus admitted by Harsin consist of allega- 
tions by complainant that on December 13, 1958, he sold a car- 
load of lettuce to Sikeston Co.; that the sale was made through 
Harsin, who acted in the transaction as agent for Sikeston Co.; 
that pursuant to this contract the carload of lettuce was shipped 
to Sikeston Co., who accepted same by diverting it to Chicago, 
Illinois; and that no accounting or payment has been made to 
complainant in connection with this shipment of lettuce. 


1 See Central Fruit & Vegetable Co. v. Crane, 198 F. 2d 809 (1952), where it was held: that 
a principal was not liable under an alleged contract, in the absence of an express contract of 
agency, even though the alleged agent had previously acted as broker for and sold grapes for 
the respondent. 
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It is our conclusion that no cause of action against Harsin is 
set forth in the complaint. Complainant bases his request for 
reparation on the fact that Sikeston Co. accepted the carload 
of lettuce shipped by complainant and has rendered no account- 
ing or made any payment in connection therewith. Harsin had 
no obligation to perform with respect to either the payment or 
the accounting in connection with the shipment of lettuce. The 
complaint, therefore, should be dismissed as to Harsin, on the 
ground that complainant has failed to state a cause of action 
against this respondent. 


ORDER 
The complaint is dismissed as to both respondents. 
Copies hereof shall be served upon the parties. 


(No. 6538) 


In re PAOLO VOLPE & SONS. PACA Docket No. 7930. Decided 
May 24, 1960. 


Repeated and Flagrant Violations—Suspension 
of License 


Respondent’s license is suspended for 60 days, but such suspension is held 


in abeyance and shall not become effective except under certain condi- 
tions. 


Mr. John C. Chernauskas, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed April 6, 1960, by the Depu- 
ty Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is 
alleged in the complaint that respondent repeatedly and flagrant- 
ly violated section 2 of the act by failing truly and correctly 
to account and make full payment promptly for perishable agri- 
cultural commodities received on consignment and joint account 
in interstate commerce, and section 9 of the act by failing to 
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keep proper accounts and records. Suspension of respondent’s 
license was recommended. 

A copy of the complaint was served upon respondent on April 
7, 1960. Respondent filed an answer in which it waived oral 
hearing, admitted the allegations of the complaint, and agreed 
and consented to the issuance of an order providing for the sus- 
pension of respondent’s license for a period of 60 days, such 
suspension being suspended and not becoming effective unless 
respondent commits a violation of said act during the next two 
years following the effective date of said order. Respondent’s 
waiver of oral hearing, admission of the allegations, and consent 
were conditioned upon complainant’s agreeing to the issuance 
of such an order, otherwise it denied the allegations and re- 
quested an oral hearing. Complainant consented to and recom- 
mended the issuance of such an order. 


FINDINGS OF FACT 


1. Respondent, Paolo Volpe & Sons, is a partnership, com- 
posed of Paolo Volpe, Louis Volpe, Jr., and Anthony Volpe, 
whose address is Northern Ohio Food Terminal, Cleveland, Ohio. 


2. Pursuant to licensing provisions of the act, license No. 
181173 was issued to responded on May 138, 1959. This license 
presently is in effect. 


8. During the period from March 1959 through February 
1960, respondent received on consignment or on joint account 
33 shipments of perishable agricultural commodities in inter- 
state commerce and after having sold said commodities failed 
truly and correctly to account and make full payment promptly 
to the consignors or joint account partners in that in 24 trans- 
actions it rendered accountings for less than the correct amounts 
due and in 9 transactions for more than the actual amounts 
due and remitted to the consignors or joint account partners 
said lesser or greater amounts. 


4. Following an investigation by complainant, respondent 
made restitution of the underpayments to the respective con- 
signors and joint account partners. 


5. During the period March 1959 through February 1960, 


respondent failed to keep such accounts, records, and memo- 
randa as would fully and correctly disclose all transactions 
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involved in its business in that it did not keep adequate records 
of the produce it received. 


6. Each of the aforesaid partners was responsible in whole 
vr in part for the actions set forth in Findings of Fact 3 and 5. 


CONCLUSIONS 


By reason of respondent’s failure truly and correctly to ac- 
count and the underpayments it made in connection therewith, 
as set forth in Finding of Fact 3, respondent willfully, repeated- 
ly, and flagrantly violated section 2 of the act (7 U.S.C. 499b). 
By reason of the facts set forth in Finding of Fact 5, respondent 
violated section 9 of the act (7 U.S.C. 499i) and the regulations 
issued thereunder (7 CFR 46.15). 

Respondent filed an answer in which it admitted the allega- 
tions of the complaint and consented to a suspension of its 
license under the conditions outlined in the Preliminary State- 
ment. Complainant, after taking into consideration the fact that 
respondent made restitution to the shippers involved herein, has 
consented to and recommended the issuance of such an order. 
Accordingly, pursuant to section 47.26(b) of the rules of prac- 
tice, such an order should be issued. 


ORDER 


Respondent’s license is hereby suspended for a period of 60 
days, such suspension to be held in abeyance and not become 
effective unless respondent shall be found, after opportunity for 
hearing, to have, within 2 years from the effective date of this 
order, again violated the act. 

This order shall become effective on the 11th day after the 
date hereof. 

Copies of this order shall be served upon the parties. 


(No. 6539) 


VITAMIN QUEEN Co. v. MICELI PRODUCE Co. PACA Docket 
No 7772. Decided May 25, 1960. 
Admission of Liability 


Financial or business reverses do not constitute a legitimate defense for 
failure to pay an admitted obligation. 
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Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 






_ PRELIMINARY STATEMENT 






This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). By formal complaint filed on August 26, 1959, complainant 
seeks an award of reparation in the amount of $693.25, alleged 
to be the balance of the purchase price of certain vegetables 
sold to respondent in September and October 1958. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent on September 25, 1959. A copy of the report of investigation 
was served upon complainant on September 24, 1959. Respond- 
ent filed an answer on October 19, 1959, admitting the material 
allegations of the complaint, including respondent’s liability for 
the amount claimed. 


The parties did not request an oral hearing. The case was 
handled in accordance with the shortened method of procedure 
provided for in section 47.20 of the rules of practice. Pursuant 
to such procedure, complainant requested that its verified com- 
plaint and attached exhibits be considered as its opening state- 
ment. Respondent did not file an answering statement. 






















FINDINGS OF FACT 






1. Complainant, Vitamin Queen Co., is a corporation whose 
address is 7201 W Fort Street, Detroit, Michigan. 


2. Respondent is an individual, Michael Miceli, doing busi- 
ness as Miceli Produce Co., whose address is 2434 Market Street, 
Detroit, Michigan. At the time of these transactions, respondent 
was licensed under the act. 


3. On or about September 16, 1958, through October 6, 1958, 
in the course of interstate commerce and by oral contract, com- 
plainant sold to respondent certain vegetables, including lettuce, 
onions and potatoes, at various prices for a total amount of 
$943.25. The vegetables involved in these transactions had been 
grown in and shipped from the states of Colorado, Washington, 
Oregon, and California to the Detroit Union Produce Terminal at 
Detroit, Michigan. 
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4. The vegetables referred to in Finding of Fact No. 3 were 
loaded on respondent’s truck at the Detroit Union Produce Ter- 
minal and were accepted by him in compliance with the con- 
tracts. 


5. Respondent made several payments to complainant be- 
tween October 27, 1958, and January 14, 1959, for a total remit- 
tance of $250, leaving a balance still due and owing by respond- 
ent to complainant of $693.25. 


6. An informal complaint was filed on May 28, 1959, which 
was within 9 months after accrual of the causes of action 


CONCLUSIONS 


There is no dispute between the parties in this case concern- 
ing the transactions involved, the commodities purchased and 
sold, or the amount due complanant under the contracts. Re- 
spondent admits that he made the purchases alleged in Sep- 
tember and October 1958, and that he still owes complainant 
approximately $693.25. Respondent states in his answer that 
“due to the business slump which has forced me to go out of 
business, I have been unable to pay them anything.” 

It has frequently been held in these proceedings under the 
act that financial or business reverses do not constitute a legiti- 
mate defense for failure to pay an obligation. Respondent’s fail- 
ure to pay complainant promptly the full agreed purchase prices 
of the vegetables involved herein was a violation of Section 2 
of the act. Complainant should be awarded reparation in the 
amount of $693.25, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant $693.25, as reparation, plus interest thereon 
at the rate of 5 percent per annum from November 1, 1958, 


until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies of this order shall be served upon the parties. 
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(No. 6540) 


MAX FELDBAUM & SONS v. ZIMEL FARMS OF TEXAS, CHARLES E. 
HUSTON, AND SIDNEY M. ZIMEL. PACA Docket No. 7544. De- 
cided May 31, 1960. 


Advance—Guaranty Agreement—Consideration 


It is concluded that Zimel Farms of Texas and Sidney M. Zimel guaranteed 
payment to complainant of the advance made to Charles E. Huston by 
complainant. Because of this guaranty, complainant refrained from 
taking legal action which would have interfered with the harvesting 
and marketing of the crop by the Zimel respondents. 

. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Mr. J. G. 
Hornberger, of Laredo, Texas, for respondents. Mr. Walter J. Weltler, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on August 7, 1958. The 
formal complaint was filed on December 31, 1958. Complainant 
seeks an award of reparation in the amount of $7,650.55, which 
is alleged to be the unpaid balance of advances totaling $10,000 
made by complainant to respondent Charles E. Huston and not 
repaid by him, nor by respondents Zimel Farms of Texas and 
Sidney M. Zimel, both of whom promised to repay these ad- 
vances. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on January 30, 1959. A copy 
of the formal complaint and a copy of the report of investiga- 
tion were served upon respondent Zimel Farms of Texas on 
February 8, 1959, upon respondent Charles E. Huston on Feb- 
ruary 18, 1959, and upon respondent Sidney M. Zimel on Febru- 
ary 2, 1959. 

Respondents filed a joint answer to the formal complaint on 
March 16, 1959. Respondent Charles E. Huston alleges therein 
that he was financially unable to repay the amount involved 
herein and that he had instituted voluntary bankruptcy proceed- 
ings. Respondents Zimel Farms of Texas and Sidney M. Zimel 
allege (1) that they did not assume all of the obligations of the 
respondent Huston under his contract with complainant, and 
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they contend that complainant first breached such agreement; 
(2) that their promise to pay the debt of Huston for the advance 
made by complainant was without consideration; and (3) that 
their promise to repay such advance was in consideration for a 
promise by complainant to reimburse them for packing and icing 
costs, which promise complainant breached. 


An oral hearing was held in Laredo, Texas, on November 19, 
1959. Respondents were represented by counsel, and Charles E. 
Huston and Marvin Rothstein testified in behalf of respondents. 
Complainant was not present or represented at the hearing, but 
the depositions of Milton Feldbaum, a partner in complainant 
concern, and Ned Stein, attorney for complainant, were offered 
and received in evidence by the presiding officer. A brief was 
filed by complainant. 


FINDINGS OF FACT 


1. Complainant, Max Feldbaum & Sons, is a partnership 
composed of Max Feldbaum, Milton Feldbaum, and Maurice 
Feldbaum, whose address is Swanson and Shunk Streets, Phila- 
delphia 48, Pennsylvania. 


2. Respondent Zimel Farms of Texas is the trade name for 
Zimel Fruit Co., a corporation, whose address is Post Office 
Box N, Uvalde, Texas. At the time of the transactions involved 
herein, this respondent was licensed under the act. 


3. Respondent Sidney M. Zimel is an individual whose ad- 
dress is Post Office Box N., Uvalde, Texas. At the time of the 
transactions involved herein, this respondent was not licensed 
under the act, but was subject to license. 


4. Respondent Charles E. Huston is an individual whose ad- 
dress is Drawer 193, Hereford, Texas. At the time of the trans- 
actions involved herein, this respondent was licensed under the 
act. 


5. On or about March 8, 1958, in the course of interstate 
commerce, complainant and respondent Charles E. Huston en- 
tered into an agreement whereby Huston, in consideration of 
an advance by complainant of $10,000, was to consign and 
deliver to complainant 40 carloads of cantaloupes and carrots 
grown by Huston in Webb County, Texas, and Cochise County, 
Arizona, for sale in Philadelphia, Pennsylvania. The cash ad- 
vance was evidenced by a promissory note drawn in complain- 
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ant’s favor by Huston, who also executed a crop lien mortgage 
in favor of complainant on the crops in Cochise County, Ari- 
zona, and Webb County, Texas, which liens were registered on 
March 26, 1958. 


6. On or about May 28, 1958, finding himself financially un- 
able to complete his crops and keep his commitments with com- 
plainant and others, Huston employed respondent Sidney M. 
Zimel individually to handle the sales of all cantaloups being 
grown by Huston in Webb County, Texas, in consideration for 
the payment of certain commissions and the further considera- 
tion of an advance to Huston of $15,000 by respondent Zimel 
Farms of Texas. 


7. On or about June 11, 1958, respondents Zimel Farms of 
Texas and Sidney M. Zimel, with actual knowledge of the full 
agreement between complainant and Huston and with knowledge 
that Huston was financially unable to fulfill his obligations with 
complainant, orally agreed to pay complainant the amount ad- 
vanced to Huston and requested complainant to forbear taking 
any legal action against Huston. 


8. In reliance upon the promise of respondents Zimel Farms 
of Texas and Sidney M. Zimel to repay complainant’s advance 
to Huston, complainant forbore taking any legal action against 
Huston during the marketing season for Huston’s cantaloup 
crop, and several times during the marketing season respondent 
Zimel Farms of Texas and Sidney M. Zimel renewed their 
promise to repay any balance of complainant’s advance to 
Huston. 


9. Respondents Sidney M. Zimel and Zimel Farms of Texas 
shipped three cars of cantaloups to complainant during the 
period from June 11 to June 16, 1958, which were sold by com- 
plainant, who realized net proceeds of $2,349.45 therefrom. 
These proceeds were applied by complainant against the advance 
it had made to Huston with respondents’ consent. The balance 
of the advance remaining due and owing to complainant is 
$7,650.55. 


10. The formal complaint was filed on December 31, 1958, 
which was within nine months after the cause of action herein 
accrued. 


CONCLUSIONS 
The agreement between complainant and respondent Huston 
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concerned both an advance of $10,000 to be made to Huston by 
complainant, and the consignment by Huston to complainant, 
for sale, of 40 cars of cantaloups and carrots. Despite the dual 
nature of the performance to be rendered by Huston under the 
terms of the agreement, complainant now seeks an award only 
for the failure of Huston to repay the advance. 

While in his answer respondent Huston set up an inadequate 
defense, i.e. his inability to pay, it was established at the hear- 
ing that his indebtedness to the complainant for the unpaid 
balance of the advance was properly scheduled in his bank- 
ruptcy proceedings in the District Court of the United States 
for the Southern District of Texas, Laredo Division, styled in 
the Matter of Charles E. Huston, Bankrupt, In Bankruptcy No. 
198, and that he had received a discharge of his debts on Octo- 
ber 7, 1959. Accordingly, the complaint as to respondent Charles 
E. Huston should be dismissed. 

Complainant alleges that, with respect to respondents Zimel 
Farms of Texas and Sidney M. Zimel, all of the obligations of 
Huston’s agreement with complainant were assumed by these 
respondents. As the party affirmatively alleging such a fact, the 
burden of proving its allegation, by a preponderance of the 
evidence, rests upon complainant. Milton Feldbaum’s deposition 
statement in this regard, submitted on behalf of complainant, 
is controverted by the testimony of Huston. The agreement, 
made by Huston with Zimel Farms of Texas and Sidney M. 
Zimel, appears to have covered only Huston’s cantaloup crop 
in Texas and did not apply to his carrot crop in Arizona. The 
agreement of Huston with complainant, on the other hand, 
appears to have applied to both crops. Huston testified at the 
hearing that Sidney M. Zimel knew of Huston’s insolvent finan- 
cial condition at the time of entering into an agreement with 
Huston and appears to have limited his participation in Hus- 
ton’s operations to the marketing activities called for by their 
contract. On the whole, it appears that complainant has failed 
to sustain its burden of proving that the contractual obligation 
assumed by Zimel Farms of Texas and Sidney M. Zimel, on 
behalf of Huston, embraced any but the cantaloup crop, and it 
is so concluded. 

Respondents Zimel Farms of Texas and Sidney M. Zimel admit 
in their answer that they promised to repay complainant’s ad- 
vance to Huston but say that such promise was without con- 
sideration and further say that it was conditioned upon com- 
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plainant’s return promise to reimburse them for packing and 
icing costs, which promise complainant breached. The question 
as to want of consideration has given us considerable difficulty 
because of the failure of the parties to adequately develop the 
facts on this crucial issue, which was clearly formulated by the 
pleadings. 

Respondent Huston testified that at the time of his agreement 
with Zimel Farms of Texas and Sidney M. Zimel that Zimel 
knew about the advance Huston had received from complainant 
and about the crop mortgage given as security therefor. After 
June 1st complainant made repeated calls on Huston to make 
the promised consignment deliveries. The evidence tends to show 
that the crop was being harvested and looked good, and that 
Zimel expected to be able to complete the harvesting and mar- 
keting of the crop, to repay all advances, and to earn his 
expected sales commission. It was in these circumstances that 
several conversations occurred between complainant and Zimel 
regarding repayment of the advance to Huston. During one of 
such conversations, possibly the first, Huston says that com- 
plainant was advised of Huston’s financial inability to complete 
and market the cantaloup crop, that Zimel was to market the 
crop, and, in effect, that Zimel wanted complainant to forbear 
from taking any legal action to interfere with the orderly mar- 
keting of the cantaloup crop. Complainant offered no evidence 
of an express promise by it to forbear taking legal action against 
Huston. However, we are satisfied from all of the circumstances 
that Zimel Farms of Texas and Sidney M. Zimel requested com- 
plainant to forbear taking legal action against Huston, and that 
in reliance upon their promise to repay complainant’s advance 
to Huston, complainant did forbear, to its detriment. It is con- 
sidered that the act of forbearance pursuant to the request of a 
promisor and in reliance upon his promise is adequate consider- 
ation for such promise. Williston on Contracts (3rd ed.), Sec. 
135; Restatement on Contracts, Sec. 76. 


Further on the question of consideration, it appears that the 
conduct of Zimel Farms of Texas and Sidney M. Zimel gives 
rise to promissory estoppel and “promissory estoppel is now a 
recognized species of consideration.” Porter v. Commissioner of 
Internal Revenue, 60 F. 2d 678, 675; Williston on Contracts 
(3rd ed.), Sec. 140. About the middle of June respondents Zimel 
and Zimel Farms of Texas shipped a token number of cars 
(three) to complainant and thereafter, whenever contacted by 
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complainant or its attorney and questioned about their inten- 
tions concerning repayment of the advance to Huston, Zimel, 
acting for himself and for Zimel Farms of Texas, renewed their 
promise to repay the unpaid balance of the advance. This con- 
duct was designed to induce complainant to permit an orderly 
marketing of Huston’s cantaloup crop, and had the desired 
effect. Where a promisor can reasonably expect his promise to 
induce forbearance on the part of the promisee, and it has this 
effect, the promise is binding if injustice can be avoided only 
by enforcing the promise. Restatement on Contracts, Sec. 90. In 
this case, once the mortgaged crop had been marketed, com- 
plainant’s rights were diminished and it could not regain the 
position which it occupied at the time of the promise made by 
Zimel Farm of Texas and Sidney M. Zimel. We conclude that 
complainant’s change of position justifies the enforcement of the 
promise made by Zimel Farms of Texas and Sidney M. Zimel. 


With respect to the allegation of respondents Zimel and Zimel 
Farms of Texas, that complainant promised to reimburse re- 
spondents for packing and icing charges, we note that Zimel 
Farms of Texas and Sidney M. Zimel submitted no evidence in 
support thereof except the speculative testimony of Huston, who 
was uncertain as to the terms of any agreement in this regard. 
Marvin Rothstein, a witness for respondents, said that he knew 
complainant had been requested to make reimbursement for 
packing and icing costs but did not know of any commitment 
by complainant to do so. Milton Feldbaum said complainant 
made no such commitment. The attorney for complainant said 
that, in several conversations with Zimel relative to the execu- 
tion of a note for the advance to Huston, no statement was 
made that complainant had agreed to pay packing or pre-cooling 
charges. On this issue, therefore, it is concluded that respond- 
ents Zimel Farms of Texas and Sidney M. Zimel, who have the 
burden of proof, have failed to sustain their burden. 


Although complainant’s agreement with Huston obligated com- 
plainant to pay net proceeds received from sales of Huston’s 
crop, less $250 per car to apply on the advance to Huston, and 
complainant retained the net proceeds from the three cars it 
received, such retention was with the consent and approval of 
respondents. It is not disputed that the net proceeds of the three 
cars were $2,349.45 and have been credited against the advance, 
leaving an unpaid balance of $7,650.55 remaining due to com- 
plainant. The failure of respondents, Zimel Farms of Texas and 
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Sidney M. Zimel, to pay $7,650.55 to complainant is in violation 
of section 2 of the act. Reparation should be awarded to com- 
plainant in the amount of $7,650.55, with interest. It is of course 
understood that payment of the $7,650.55, with interest, by 
either of these two respondents operates as a release as to the 
other. 


ORDER 


The complaint is dismissed as to respondent Charles E. 
Huston. 

Within 30 days from the date of this order, respondents Zimel 
Fruit Co., doing business as Zimel Farms of Texas, and Sidney 
M. Zimel, jointly and severally, shall pay to complainant, as 
reparation, $7,650.55, with interest thereon at the rate of 5 
percent per annum, from July 1, 1958, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 6541) 


C. H. ROBINSON COMPANY v. HALEY-NEELY COMPANY. PACA 
Docket No. 7883. Decided May 31, 1960. 


Admission—Hearing Denied 


Respondent admitted owing complainant the amount claimed and its request 
for a hearing is denied. 


Mr. Seward R. Moore, of Minneapolis, Minnesota, for complainant. Respond- 
ent pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.). 
In a formal complaint filed on October 28, 1959, complainant 
seeks an award of reparation in the amount of $6,562.45, alleged 
to be the total purchase price of fruits and vegetables sold and 
delivered to respondent between November 21, 1958 and July 12, 


1959. 
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A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
December 14, 1959. A copy of the report of investigation was 
served upon complainant’s attorney on the same date. On Feb- 
ruary 29, 1960, the Department received an unverified letter 
from respondent in answer to the complaint. Respondent was 
informed that the letter did not constitute a proper answer and 
was given additional time to file an appropriate formal answer 
to the complaint. The answer was filed on April 19, 1960, in 
which respondent admits all of the allegations of the complaint. 


Respondent requested an oral hearing “for the purpose of 
working out a satisfactory method regarding the liquidation of 
certain assets to satisfy the complaint...”, and further re- 
quested that the proceeding be held in abeyance for that pur- 
pose. 


FINDINGS OF FACT 


1. Complainant, C. H. Robinson Company, is a corporation 
whose address is 3115 West Lake Street, Minneapolis, Minne- 
sota. 


2. Respondent, Haley-Neeley Company, is a corporation 
whose address is P. O. Box 417, Sioux City, Iowa. At the time 
of these transactions, respondent was licensed under the Act. 


3. On and between the dates of November 21, 1958 and July 
12, 1959, in the course of interstate commerce and by oral con- 
tracts, complainant sold to respondent certain fruits and vege- 
tables, including lettuce, onions, celery, cauliflower, Brussels 
sprouts, radishes, parsley, cabbage, endives, potatoes, grapes, 
oranges, and lemons, at various f.o.b. and delivered prices, total- 
ing $6,562.45. 


4. Complainant shipped from the States of California, Ari- 
zona and Texas to respondent at Sioux City, Iowa, produce of 
the kind, quality, grade and size called for by the contracts. 
Upon arrival of all the shipments at destination, respondent 
accepted the produce in compliance with the contracts, but has 
failed and/or refused to pay complainant the agreed purchase 
prices therefor. 


5. There is due and owing from respondent to complainant 
the total amount of $6,562.45, no part of which has been paid. 
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6. An informal complaint was filed on August 17, 1959, which 
was within 9 months after accrual of the causes of action herein. 


CONCLUSIONS 


Respondent’s request for an oral hearing was not granted, 
since no issues of fact were raised by the pleadings in this pro- 
ceeding. In its formal answer, respondent “admits all of the 
allegations of the complaining party, as stated in the original 
complaint of Oct. 27, 1959.” Where a respondent admits all of 
the allegations of his adversary, he is not entitled to a hearing. 
Briehl v. Dulles, 248 F. 2d 561, 574 (D.C. Cir. 1957). 


Respondent’s request that the proceeding be held in abeyance 
to allow it time for the liquidation of certain assets to satisfy 
complainant’s claim was not agreeable to the complainant. Pur- 
suant to section 47.8(d) of the rules of practice (7 CFR, 47.8 
(d)), the issuance of an order based upon respondent’s admis- 
sion of all the allegations of the complaint is authorized without 
further procedure. Respondent’s failure to pay complainant the 
agreed purchase prices totaling $6,562.45 was in violation of 
section 2 of the Act. Complainant should be awarded reparation 
in the amount of $6,562.45, with interest, and the facts should 


be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant $6,562.45, as reparation, with interest there- 
on at the rate of 5 percent per annum from February 1, 1959, 


until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies of this order shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 6542) 


PACA Docket No. 7756. Dismissed May 10, 1960, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 6543) 


PACA Docket No. 7746. Dismissed May 23, 1960, by Thomas v. 
Flavin, Judicial Officer. 


(No. 6544) 


PACA Docket No. 7847. Dismissed May 24, 1960, by Thomas J. 
Flavin, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 6545) 


TROPIC GOLD FRUIT Co. v. SUN COAST BANANA COMPANY OF 
MIAMI. PACA Docket No. 7900. Reparation of $1,011.50 with 
5 percent interest from June 1, 1959, awarded complainant 
against respondent in order issued May 2, 1960, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6546) 


HUDSON RIVER FRUIT DISTRIBUTORS v. ROBERT NASH. PACA 
Docket No. 7875. Reparation of $6,695.40 with 5 percent 
interest from January 1, 1959, awarded complainant against 
respondent in order issued May 6, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6547) 


ANTIGO POTATO GROWERS, INC. v. BROWN PRODUCE & LIVESTOCK. 
PACA Docket No. 7962. Reparation of $716.10 with 5 percent 
interest from October 1, 1959, awarded complainant against 
respondent in order issued May 11, 1960, by Thomas J. Flavin, 
Judicial Officer. 
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(No. 6548) 


LEON C. CLAPP PRODUCE v. PAUL E. MArRy. PACA Docket No. 
7956. Reparation of $1,173 with 5 percent interest from De- 
cember 1, 1959, awarded complainant against respondent in 
order issued May 11, 1960, by Thomas J. Flavin, Judicial 
Officer. 


(No. 6549) 


DIXIE QUEEN PRODUCE Co. v. ROBERT B. PARROTT. PACA Docket 
No. 7959. Reparation of $177.50 with 5 percent interest from 
June 1, 1959, awarded complainant against respondent in 
order issued May 12, 1960, by Thomas J. Flavin, Judicial 
Officer. 


(No. 6550) 


EARLE MYERS Co. v. PAUL E. Mary. PACA Docket No. 7943. 
Reparation of $3,590 with 5 percent interest from November 
1, 1959, awarded complainant against respondent in order 
issued May 12, 1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6551) 


SIMMONS & MOUNT, INC. v. DAVID COHEN PRODUCE Co. PACA 
Docket No. 7955. Reparation of $1,484.10 with 5 percent 
interest from December 1, 1959, awarded complainant against 
respondent in order issued May 12, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6552) 


VALLEY GROWERS AND PACKERS v. PAUL E. MARY. PACA Docket 
No. 7950. Reparation of $915 with 5 percent interest from 


Os 





ia ee 


MISCELLANEOUS 569 
Cite as 19 A.D. 569 


August 1, 1959, awarded complainant against respondent in 
order issued May 12, 1960, by Thomas J. Flavin, Judicial 
Officer. 


(No. 6553) 


I. ZACKS & SONS v. BROWN PRODUCE & LIVESTOCK. PACA Docket 
No. 7961. Reparation of $1,465.50 with 5 percent interest 
from May 1, 1959, awarded complainant against respondent 
in order issued May 12, 1960, by Thomas J. Flavin, Judicial 
Officer. 


(No. 6554) 


JOE BELSON v. LOCUST FRUIT STORE AND/OR SCIRTO FRUIT COM- 
PANY. PACA Docket No. 7880. Reparation of $2,431.89 with 
5 percent interest from October 1, 1959, awarded complainant 
against respondent in order issued May 13, 1960, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6555) 


HENSON & PADGETT PRODUCE COMPANY v. RAMSEY’S TOMATO 
House. PACA Docket No. 7890. Reparation of $8,953.38 with 
5 percent interest from May 1, 1959, awarded complainant 
against respondent in order issued May 18, 1960, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6556) 


OSCEOLA FRUIT DISTRIBUTORS v. INDEPENDENT FRUIT Co. PACA 
Docket No. 7932. Reparation of $1,945.50 with 5 percent in- 
terest from December 1, 1959, awarded complainant against 
respondent in order issued May 18, 1960, by Thomas J. Flavin, 
Judicial Officer. 
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(No. 6557) 


ANTIGO POTATO GROWERS, INC. v. PAUL E. MARY. PACA Docket 
No. 7941. Reparation of $565.70 with 5 percent interest from 
October 1, 1959, awarded complainant against respondent in 
order issued May 19, 1960, by Thomas J. Flavin, Judicial 
Officer. 


(No. 6558) 


THE CLEVELAND VEGETABLE MARKET Co. v. KARNOFSKY & GRITZ. 
PACA Docket No. 7965. Reparation of $1,170 with 5 percent 
interest from November 1, 1959, awarded complainant against 
respondent in order issued May 19, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6559) 


DAKOTA CHIEF SALES Co. v. BuD & T. N. THOMPSON PRODUCE. 
PACA Docket No. 7966. Reparation of $380 with 5 percent 
interest from June 1, 1959, awarded complainant against re- 
spondent in order issued May 19, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6560) 


HARVIE KIMES PRODUCE COMPANY v. JOHN COMBS TRUCKING 
SERVICE. PACA Docket No. 7963. Reparation of $635.20 with 
5 percent interest from September 1, 1959, awarded com- 
plainant against respondent in order issued May 19, 1960, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6561) 


LONG ISLAND CAULIFLOWER DISTRIBUTORS, INC. v. INDEPENDENT 
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FRUIT COMPANY. PACA Docket No. 7964. Reparation of 
$1,445.20 with 5 percent interest from January 1, 1960, 
awarded complainant against respondent in order issued May 
19, 1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6562) 


NORDBERG-SELAH FRUIT, INC. v. INDEPENDENT FRUIT Co. PACA 
Docket No. 7931. Reparation of $2,381.40 with 5 percent in- 
terest from November 1, 1959, awarded complainant against 
respondent in order issued May 24, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6563) 


LEROY DYAL, JR. v. DAVID COHEN PRODUCE COMPANY. PACA 
Docket No. 7984. Reparation of $2,632.25 with 5 percent in- 


terest from November 1, 1959, awarded complainant against 
respondent in order issued May 25, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6564) 


KENNIE NORTHROUP v. PAUL E. MARY. PACA Docket No. 7972. 
Reparation of $983.40 with 5 percent interest from October 1, 
1959, awarded complainant against respondent in order issued 
May 25, 1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6565) 


ROBINS APPLE DISTRIBUTING Co. v. J. WAGNER & SONS, INC. 
PACA Docket No. 7973. Reparation of $1,463.15 with 5 per- 
cent interest from May 1, 1959, awarded complainant against 
respondent in order issued May 25, 1960, by Thomas J. Flavin, 
Judicial Officer. 
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(No. 6566) 


RALA SINGH FARMS v. DAN DANILSON PACKING Co., INC. PACA 
Docket No. 7934. Reparation of $938.35 with 5 percent interest 
from June 1, 1959, awarded complainant against respondent 
in order issued May 25, 1960, by Thomas J. Flavin, Judicial 
Officer. 


(No. 6567) 


CIRULI BROTHERS v. INDEPENDENT FRUIT Co. PACA Docket No. 
7928. Reparation of $866.18 with 5 percent interest from 
November 1, 1959, awarded complainant against respondent 
in order issued May 26, 1960, by Thomas J. Flavin, Judicial 
Officer. 


(No. 6568) 


EASTERN IDAHO PACKING CORP. v. FRONTIER BROKERAGE, INC. 
PACA Docket No. 7969. Reparation of $1,312.50 with 5 per- 
cent interest from December 1, 1959, awarded complainant 
against respondent in order issued May 26, 9160, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6569) 


ALEXANDER H. MCLEAN v. RAYMOND RAMSEL. PACA Docket 
No. 7922. Reparation of $7,532.60 with 5 percent interest from 
August 1, 1959, awarded complainant against respondent in 
order issued May 26, 1960, by Thomas J. Flavin, Judicial 
Officer. 


(No. 6570) 


OSWEGO COUNTY MARKETING COOPERATIVE, INC. v. EDWARD 
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KEIDA. PACA Docket No. 7923. Reparation of $1,581.25 with 
5 percent interest from May 1, 1959, awarded complainant 
against respondent in order issued May 26, 1960, by Thomas 
J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 6571) 


FRANK KENWORTHY COMPANY v. SOUTH WESTERN POTATO PRE- 
Pac Co. PACA Docket No. 7706. Order issued May 6, 1960, 
by Thomas J. Flavin, Judicial Officer. 


COURT DECISIONS 


WILLOW FARMS Dairy, INC. v. EZRA T. BENSON, SECRETARY OF 
AGRICULTURE, AND MARYLAND COOPERATIVE MILK PRODUCERS, 
INC. Decided April 12, 1960. 


UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 


No. 8065 


Appeal from the United States District Court for 
the District of Maryland, at Baltimore. 
Roszel C. Thomsen, District Judge. 


Argued March 23, 1960 
Before Soper, Haynsworth and Boreman, Circuit Judges 
PER CURIAM: 


This is an appeal from an order of Chief Judge Thomsen, of 
the United States District Court for the District of Maryland, 
dismissing the complaint of Willow Farms Dairy, Inc., upon the 
sole ground that the District Court was without jurisdiction. 

This action was commenced by what is alleged to be “a bill 
in equity within the meaning of Title 7, U.S.C., 608¢(15), to 
review adverse rulings of the Secretary of Agriculture with 
regard to an order entitled ‘Milk in Upper Chesapeake Bay, 
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Maryland Marketing Area’, issued by him on the 28th of De- 
cember, 1959”. The opinion of the District Court, containing a 
full and detailed recital and explanation of pertinent facts and 
applicable law, is reported at 181 F. Supp 798. The ques- 
tion presented involves the attempt by Willow Farms to pre- 
maturely invoke the jurisdiction of that court in the absence 
of compliance with the requirement of 7 U.S.C. 608c(15). 


We affirm upon the opinion and order of the District Court. 
Affirmed. 


WILLOW FARMS Dairy, INC. v. EZRA T. BENSON, SECRETARY OF 
AGRICULTURE, AND MARYLAND COOPERATIVE MILK PRODUCERS, 
INc. Decided February 19, 1960. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 


Civil No. 11869 
THOMSEN, Chief Judge: 


This action was commenced by what is alleged to be “a bill 
in equity within the meaning of Title 7, U.S.C., 608c(15)? to 
review adverse rulings of the Secretary of Agriculture with 


1 Section 8c(15) of the Agricultural Marketing Agreement Act of 1937, as amended (7 U.S.C. 
608¢(15)), provides as folows: 

“(A) Any handler subject to an order may file a written petition with the Secretary of 
Agriculture, stating that any such order or any provision of any such order or any obligation 
imposed in connection therewith is not in accordance with law and praying for a modification 
thereof or to be exempted therefrom. He shall thereupon be given an opportunity for a hearing 
upon such petition, in accordance with regulations made by the Secretary of Agriculture, with 
the approval of the President. After such hearing, the Secretary shall make a ruling upon the 
prayer of such petition which shall be final, if in accordance with law. 

“(B) The District Courts of the United States in any district in which such handler is an 
inhabitant, or has his principal place of business, are vested with jurisdiction in equity to 
review such ruling, provided a bill in equity for that purpose is filed within twenty days from 
the date of the entry of such ruling. Service of process in such proceedings may be had upon 
the Secretary by delivering to him a copy of the bill of complaint. If the court determines 
that such ruling is not in accordance with law, it shall remand such proceedings to the Secre- 
tary with directions either (1) to make such ruling as the court shall determine to be in 
accordance with law, or (2) to take such further proceedings as, in its opinion, the law 
requires, The pendency of proceedings instituted pursuant to this subsection shall not impede, 
hinder, or delay the United States or the Secretary of Agriculture from obtaining relief pur- 
suant to section 608a(6) of this title. Any proceedings brought pursuant to section 608a(6) 
of tlris title (except where brought by way of counterclaim in proceedings instituted pursuant 
to this subsection) shall abate whenever a final decree has been rendered in proceedings 
between the same parties, and covering the same subject matter, instituted pursuant to this 
subsection.” 
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regard to an order entitled ‘Milk in Upper Chesapeake Bay, 
Maryland Marketing Area,’ issued by him on the 28th of De- 
cember, 1939”. The order was published in the Federal Register 
on December 31, 1959, 24 F.R. 11,071 et seq. 

Plaintiff seeks a declaratory judgment or decree that the mar- 
keting order is ultra vires and void; or, in the alternative, that 
certain provisions of the marketing order are not in accordance 
with law, and that the defendant be required to modify the 
order. Plaintiff prays for temporary restraining orders and for 
other and further relief. 

The Defendant Secretary of Agriculture has moved to dismiss 
the complaint, or in the alternative for summary judgment on 
the grounds that 1) plaintiff has failed to state any facts show- 
ing that it is subject to irreparable injury unless a stay is 
issued; (2) the Court lacks jurisdiction of the subject matter 
of this action; and (3) the Court lacks jurisdiction over the 
person of the defendant. 

The Court granted Maryland Cooperative Milk Producers, 
Inc., the right to intervene as a party defendant; and the 
Cooperative did intervene and filed motions similar to those 
already filed by the Secretary. At the time the motion for 
intervention was presented to the Court, the United States 
Attorney agreed to the intervention and asked the Court to sign 
the proposed order. 

Since the Court has concluded that it lacks jurisdiction of the 
subject matter of this action because it is prematurely brought 
under Section 608c (15) (B), and that it lacks jurisdiction over 
the person of the defendant if the action is not properly brought 
under Title 7, U.S.C., Section 608c (15)(B), it will not be 
necessary for the Court to pass on the question of irreparable 
injury. 

The proceeding under consideration originated in October of 
1958, when Maryland Cooperative Milk Producers, Inc., filed 
with the Secretary a proposal for the establishment of a regu- 
lated milk market in an area designated in the notice of hearing 
on said proposal as the Baltimore, Maryland Marketing Area. 
The order embodying said notice of hearing was filed on or 
about January 17, 1959. During the course of the hearing the 
name of the proposed marketing area was changed to Upper 
Chesapeake Bay, Maryland, Marketing area. 


Hearings were held in accordance with the provisions of Sec- 
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tion 608c (3) and (4), and of the Rules and Regulations under 
the Agricultural Marketing Agreement Act of 1937, issued by 
the Department of Agriculture, Code of Federal Regulations, 
Title 7, Part 900, Revised 1955, and particularly that sub-part 
of the General Regulations entitled “Rules of Practice and Proce- 
dure Governing Proceedings in Formulating Marketing Agree- 
ments and Marketing Orders’, Sections 900.1 to 900.18 inclu- 
sive. 


Plaintiff appeared through its counsel at the hearings and 
offered testimony. It filed exceptions to the proposed order. 


On September 17, 1959, 24 Federal Register 7530, the Deputy 
Administrator of the Agricultural Marketing Service filed with 
the Hearing Clerk of the United States Department of Agricul- 
ture his recommended decision on the order, together with notice 
of an opportunity to file exceptions thereto. Plaintiff duly filed 
its exceptions and objections to said recommended decision. 


Thereafter, on November 20, 1959, the Secretary announced 
to the press that he had reached a decision with respect to the 
order, which would be published on November 24, 1959, in the 
Federal Register, and that a referendum of producers would be 
held on December 18, 1959. Plaintiff thereupon promptly filed 
its petition for a ruling on its exceptions to the proposed order. 
The document entitled “Milk in Upper Chesapeake Bay, Mary- 
land, Marketing Area, Decision on Proposed Marketing Agree- 
ment and Order dated November 20, 1959,” published in the 
Federal Register on November 24, 1959, 24 F.R. 9441, contained 
the following paragraph: “Rulings on Exceptions. In arriving 
at the findings and conclusions and the regulatory provisions 
of this decision, each of the exceptions received was carefully 
considered in conjunction with the record evidence pertaining 
thereto. To the extent that the findings and conclusions and the 
regulatory provisions of this decision are at variance with any 
of the exceptions, such exceptions are hereby overruled for the 
reasons previously stated in this decision.” 


The announcement with respect to the referendum was made 
pursuant to the provisions of Section 608c (9) (B) (i) and (19). 


On December 9, 1959, plaintiff mailed to the hearing clerk in 
the proceedings in Washington a petition reiterating its excep- 
tions, objecting to the procedure adopted by the Deputy Admin- 
istrator in conducting the referendum, and requesting a stay of 
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the referendum and order, on the ground that both were illegal 
and not in accordance with law. 


On December 24, 1959, the Deputy Administrator replied, 
stating that the procedure for the conduct of referenda, 15 F.R. 
5177, had been wholly complied with in the referendum conducted 
on Friday, December 11, and denying plaintiff’s petition. The 
referendum resulted in an approval of the order by the requisite 
majority of those considered by the Secretary entitled to vote 
and voting. On December 28, 1959, the Secretary issued the final 
order entitled ‘“Milk in Upper Chesapeake Bay Marketing Area, 
Order Regulating Handling”. This order was published in the 
Federal Register December 31, 1959, 24 F.R. 11,071, et seq. 


Certain handlers of milk have filed written petitions with the 
Secretary of Agriculture contending that said order of December 
28, 1959, or certain provisions thereof, are not in accordance 
with law, and praying for a modification thereof or to be ex- 
empted therefrom. Those petitions were filed under the provi- 
sions of Section 608c (15) (A). Plaintiff has filed no such peti- 
tion, but filed its complaint in the case at bar on January 5, 
1960. 

Plaintiff contends that the exceptions and petitions filed by 
it prior to December 28, 1959, constitute “such petition’, and 
that the various decisions and orders of the Secretary of Agri- 
culture in ruling upon its exceptions and petitions constitute 
“such ruling’ as comply with the provisions of 608c (15) (A), 
and entitle plaintiff to bring this suit under 608c (15) (B) with- 
out taking any further proceedings under 608c (15) (A). 


It is obvious that this bill in equity was filed within twenty 
days from the date of the order, namely, December 28, 1959. The 
question is whether that order, and the interlocutory rulings 
disposing of plaintiff’s prior exceptions and petitions, or any 
of them, may be considered “such ruling” as the Court is enti- 
tled to review under the provisions of 608c (15) (B). 


Plaintiff’s counsel has argued earnestly that it would be futile 
to require him to go over again the same grounds which were 
argued before the representatives of the Secretary in the hear- 
ings which preceded the entry of the order of December 28, 1959. 
However, it seems to me that the language of Section 608¢ (15) 
subparagraphs (A) and (B) is quite clear and that Congress 
intended and required by 608c (15) (A) that a petition dealing 
with an order actually isswed by the Secretary (not a proposed 
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order) be filed with him after such order has been issued, that 
a certain type of hearing be held on such petition, and that, 
after such hearing, the Secretary should make a “ruling” on 
“such petition” filed under the provisions of 608c (15) (A), 
before any resort might be had to a District Court under 608c 
(15) (B). 

The first order in this case which qualified as an “order” 
within the meaning of 608c (15) (A) is the order of December 
28, 1959. No petition stating that said order or any provision 
of said order, or any obligation imposed in connection therewith, 
is not in accordance with law, or praying for modification 
thereof, or to be exempted therefrom, has been filed with the 
Secretary by plaintiff. 


Such papers as it filed before December 28, 1959, were excep- 
tions and petitions with respect to a proposed order, or to a 
decision in connection with a proposed order. 


The regulations are quite clear that the hearings required 
on petitions filed under section 608c (15) (B) shall be held in 
accordance with that sub-part of the General Regulations enti- 
tled “Rules of Practice Governing Proceedings on Petitions to 
Modify or Be Exempted from Marketing Orders”, Sections 
900.50 to 900.71 inclusive. These of course are different regu- 
lations, different rules from those dealing with the earlier hear- 
ings, which are set out in Sections 900.1 to 900.18. 


This Court is a court of limited jurisdiction. It has only such 
jurisdiction as is given it by Congress. Whether it would be 
desirable to allow recourse to the District Courts in the manner 
suggested by plaintiff in this case is a matter for the Congress 
and not for the courts. For the reasons stated I find that this 
Court has no jurisdiction of this proceeding under Title 7, 
U.S.C., Section 608c (15). 

During the course of the argument there was considerable 
discussion of the Administrative Procedure Act, Title 5, U.S.C., 
Section 1001, et seq. and particularly Section 1009. If the pro- 
ceeding for review under Title 7, U.S.C., Section 608c (15) is 
inadequate, plaintiff may have an action against the Secretary 
in the District Court for the District of Columbia, where the 
Secretary has his official residence. I am satisfied there would 
be no venue in this court of any such action against the Secre- 
tary. 

This court intimates no opinion with respect to the adequacy 
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of the remedy under the facts alleged by plaintiff, and intimates 
no opinion with respect to the nature and extent of the relief 
which might be granted to plaintiff in any proceeding brought 
against the Secretary in the District of Columbia. 


I will enter an appropriate order dismissing the complaint.? 


UNITED STATES OF AMERICA v, LEHIGH VALLEY COOPERATIVE 
FARMERS AND SUNCREST FARMS, INC.; LEHIGH VALLEY Co- 
OPERATIVE FARMERS, INC. v. EZRA TAFT BENSON, SECRETARY 
OF AGRICULTURE OF THE UNITED STATES OF AMERICA; and 
SUNCREST FARMS, INC. v. EZRA TAFT BENSON, SECRETARY OF 
AGRICULTURE OF THE UNITED STATES OF AMERICA. Decided 
April 25, 1960. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 


Civil Action 
No. 23268 
No. 26048 
No. 26109 


OPINION 
CLARY, J. 


This action arises under the Agriculture Adjustment Act of 
1933, as amended by the Agricultural Marketing Agreement Act 
of 1937 (hereinafter referred to as the “Act’”’), 7 U.S.C.A. § 601, 
et seq. Section 608c(15)(B) of that Act authorizes a district 
court’s review of the rulings of the judicial officer of the United 
States Department of Agriculture, who acts pursuant to author- 
ity delegated to him by the Secretary of Agriculture. The par- 
ticular questions which Lehigh Valley Cooperative Farmers and 
Suncrest Farms, Inc. ‘raised in this review proceeding deal with 


4There is no case in point but this decision is supported generally by statements in the 
following cases: United States v. Ruzicka, 329 U.S. 287; Benson v. Schofield, D.C. Cir., 236 
F.2d 719, cert. den. 352 U.S. 976; and on the venue point by Blackmar v. Guerre, 342 U.S. 
512; Strand v. Benson, 4 Cir, 254 F.2d 448. 

1 Unless otherwise indicated the word “plaintiffs” will refer to the private parties and the 
word ‘“‘defendant” will refer to the United States. 
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one of the numerous amendments to Order No. 27 by the Secre- 
tary (7 C.F.R. § 927) which originally regulated the handling 
of milk in the metropolitan New York milk marketing area. 
The ruling under attack upheld the validity of one of these 
amendments to Order No. 27, which amendment extended the 
marketing area defined in that Order to all or part of thirteen 
counties in northern New Jersey, effective August 1, 1957. Both 
of the plaintiffs, who distribute milk in this new area, strongly 
object to certain provisions in amended Order No. 27. 

Prior to the present action and shortly after newly amended 
Order No. 27 became effective, the government brought suit in 
this Court under § 608(a) (6) of the Act to enforce, by injunc- 
tive order, the terms of the amended Order against the present 
plaintiffs. United States v. Lehigh Valley Cooperative Farmers, 
161 F. Supp. 885 (E.D. Pa. 1957). On motion by the defendants 
in that action (the plaintiffs here), this Court ruled that al- 
though it was the intention of Congress that reports as well as 
payments to the Producer Settlement Fund called for by Order 
No. 27 should be made during pendency of administrative review 
before the Secretary of Agriculture, where irreparable harm 
could come to the defendants by ordering them to pay into this 
fund because payments might be made to participants in the 
fund “pool” who later leave the pool, the defendants would be 
ordered to make the required payments into the registry of the 
court pending the final outcome of review of amended Order 
No. 27 and would further be enjoined from violating the other 
requirements of Order No. 27. Now that the plaintiffs have 
unsuccessfully exhausted their administrative remedies, they ask 
this Court to review the action of the Secretary and rule that 
it is not in accordance with law. See 7 U.S.C.A. § 608¢ (15) (b). 

The government’s original enforcement action (under which 
the plaintiffs continue to pay monies due into this court) and 
the plaintiffs’ suit for review of the administrative ruling have 
been consolidated in this action. Since there is no genuine dis- 
pute as to the material facts and purely legal questions appear 
to be raised by the pleadings, both parties have moved for sum- 
mary judgment under Rule 56 of the Federal Rules of Civil Pro- 
cedure. See Wawa Dairy Farms v. Wickard, 149 F. 2d 860 (3rd 
Cir. 1945). 

Our ruling here will thus determine the proper disposition to 
be made of these funds being deposited in the registry of the 
court pursuant to our Order in United States v. Lehigh Valley 
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Cooperative Farmers, supra, and will, of course, affect the future 
operation of amended Order No. 27 itself. 

Also before the court at this time is a motion by the govern- 
ment to modify our temporary injunction of October 4, 1957, 
in the case of United States v. Lehigh Valley Cooperative Farm- 
ers, supra. The government bases this motion upon a further 
amendment to Order No. 27, effective September 1, 1958, which 
it claims has changed the essential facts upon which the injunc- 
tion rested. This further amendment gives to handlers in the 
position of the present plaintiffs a right to elect a nonpool 
plant status (which they were by necessity, under the facts 
which led this Court to grant the injunction) or face full regu- 
lation under Order No. 27. Since the economic burden of full 
regulation as a pool plant would be much worse than that of a 
partially regulated nonpool plant, the plaintiffs have naturally 
elected nonpool status. 


The government argues that by electing as of September 1, 
1958 to be a nonpool plant, the defendants in the enforcement 
proceeding are thereafter obliged to pay money due under 
amended Order No. 27 directly to the Producer Settlement Fund 
and not into the registry of this court. It points out that the 
new provisions of Order No. 27 have not been contested by the 
defendants as unlawful and that this Court must therefore order 
them to comply with it. On the other hand, plaintiffs argue that 
there has been no essential change in the situation which gave 
rise to the injunction and therefore the motion to modify it 
should be denied. 


To properly understand the present controversy it is necessary 
to briefly describe the extremely complex operation of Federal 
milk control in general and the history and operation of Order 
No. 27 in particular. A full explanation of the problems involved 
in the regulation of the milk industry will be attempted.” 


Milk is generally not sold by the farmer (referred to as “pro- 
ducer” in the milk industry) directly to the consumer. Rather 
there is an intermediate step in its distribution. From the farmer 
it goes to a dealer (referred to as a “handler” in the milk indus- 
try). One handler will usually receive the raw milk from a 


2? For the background and history of Order No. 27, see Nebbia v. New York, 291 U.S. 502 
(1934) ; United States v. Rock-Royal Co-op., 307 U.S. 533 (1939). See also Brooks, The Pricing 
of Milk under Federal Marketing Orders, 26 G. Wash. Law Rev. 181 (1958). 

3In certain instances an individual farmer or a group of farmers may also act as “handler” 
for their own milk or for milk of others. 
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number of producers. He in turn sells it in the form of fluid 
milk, cream or milk products. Since the return of profit on fluid 
milk is greater than on cream and the return on cream in turn 
greater than on milk products (such as butter, cheese, etc.), 
the producer whose handler sells a larger portion of his milk 
in fluid form could expect a greater price for his raw milk, 
while producers whose raw milk happens to be sold for non- 
fluid milk purposes could expect a correspondingly lower price 
for his milk. To avoid the danger to a stable market which is 
produced by this difference in the price of milk according to its 
particular utilization, the government has adopted as a basic 
scheme of regulation in most of its 115 marketing orders, a 
plan whereby each producer of milk is paid a uniform price for 
all of the raw milk which he delivers to his handler, regardless 
of what particular use it is thereafter put to by his handler. 


Briefly this is accomplished as follows: The Market Adminis- 
trator determines a “class price’ which a handler must pay for 
each of the different uses he makes of the fluid milk (i.e, a 
class price for milk which he sells as fluid milk, a class price 
for milk which he sells as cream, and a class price for milk 
which he sells as a milk product). He then computes the value 
of all of the milk used by a handler by multiplying the quantity 
of milk the handler uses for each class by the class price and 
totaling these sums. This amount is then divided by the total 
quantity of milk used by the handler to give him the uniform 
unit price to be paid each producer for the number of units of 
milk he produces. 

Furthermore in a marketwide pool a uniform unit price is 
determined on a marketwise basis rather than on an individual 
handler basis. This is accomplished by totaling the marketwide 
use for each class, times the class price, divided by the total 
volume of milk used in the whole market. In such a market 
there is need for a Producer Settlement Fund. Thus a handler 
whose own total use value of milk for a set period is greater 
than his total payments at the uniform unit price, (which is 
the case where a handler sells the greater part of his milk as 
fluid milk) must pay the difference into the Producer Settlement 
Fund. Each handler whose own total use value of milk is less 
than his total payments to producers at the uniform price 
(which would be the case where a handler sold the greater part 
of his milk as milk products) is entitled to withdraw the dif- 
ference from the Producer Settlement Fund. Grant v. Benson, 
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229 F. 2d 765, 767 (D.C. Cir. 1955), cert. denied 350 U.S. 1015 
(1956). In this way the producers are compensated solely ac- 
cording to the amount of raw milk which they handle and not 
according to the particular use to which their milk may be put. 


The plants at which the milk is received by these handlers who 
participate in the Producer Settlement Fund are called “pool 
plants”. Prior to the August 1, 1957 amendment to Order No. 
27, those handlers who sold less than one-half of their total milk 
sales in the Order No. 27 area could not have their plants recog- 
nized as pool plants and were not fully regulated under Order 
No. 27. Both of the plaintiffs in this action make only a small 
per cent of their sales in the Order No. 27 area (Suncrest Farms 
approximately 5% and Lehigh Valley approximately 4%), the 
remainder being sold in Pennsylvania. Therefore, they were 
not fully regulated pool plants under Order No. 27. 


Plaintiffs and other nonpool plants like them which are not 
fully regulated by Order No. 27, posed a fundamental threat to 
the regulatory scheme above described. This threat is more than 
a single competitive one between competing milk dealers. Rather 
it involves a danger accentuated by the government’s uniform 
price-regulating program itself, which is imposed upon the regu- 
lar suppliers to this area. Thus, if nonregulated milk handlers 
(such as plaintiffs) are allowed to sell their milk in fluid form 
in the regulated area, they theoretically displace an equal volume 
of fluid milk sales which would ordinarily be made by fully 
regulated members. This automatically decreases the uniform 
unit price paid to all regular Order No. 27 producers for raw 
milk in the market area, since fluid milk sales produce the 
highest unit return of all classes of sales. Therefore all of the 
pool producers who regularly supply the Order No. 27 area feel 
this loss. If such sales become substantial enough they could 
disrupt the basic plan of regulation. At any rate they admittedly 
have a harmful effect upon every fully regulated producer under 
Order No. 27. Moreover there is a constant temptation for those 
nonregulated handlers, whose primary supply areas lie outside 
of North Jersey and New York, to dump that raw milk which 
they can not sell as liquid milk in their own regular supply areas 
into the Order No. 27 area. 

This problem of outside producers selling fluid milk in the 
Order No. 27 area results in great part from the nature of fluid 
milk itself and from the peculiar marketing problems involved 
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in its distribution. Fluid milk, cannot be stored for a long period 
of time. Moreover the production of fluid milk varies with the 
season; less milk being produced in the fall and winter than in 
the spring and summer. Yet the demand for fluid milk is fairly 
constant. Thus, if there is to be an adequate supply of fluid milk 
during less productive seasons there must necessarily be a sur- 
plus in the more productive seasons. The economic burden cre- 
ated by this surplus milk (including necessary reserves and sea- 
sonal surpluses) which must be turned into far less remunera- 
tive products, such as butter and cheese, might, if it fell onto 
the shoulders of a few dairymen, force them out of business. 
To avoid the dangerous effect which cutthroat competition dur- 
ing the overproductive season might have upon dairymen, and 
thereby insure the highly populated areas of metropolitan New 
York an adequate supply of fluid milk during all seasons, the 
Federal government promulgated Order No. 27 with its uniform 
market price scheme essentially designed to distribute this bur- 
den of necessary surplus among all of the regular suppliers in 
that market area. Although the regular suppliers of milk to the 
Order No. 27 area together can withstand the harmful effect of 
these sales of fluid milk by nonregulated handlers, the practice 
if not checked in some way could disrupt the orderly regulation 
of milk in the area in question. All of the parties seem to agree 
that these sales from outside handlers if unchecked pose a real 
problem to the effective operation of Order No. 27. The present 
dispute stems from the method used to avoid this problem. 


To meet the problem the Secretary of Agriculture wrote into 
Order No. 27 a provision for partial regulation of those handlers 
who receive milk at nonpool plants and who traditionally dis- 
tributed only a small part of their milk supply in the Order 
No. 27 area. Its purpose was presumably to discourage the 
dumping of fluid milk into the area (which we have pointed 
out results in lowering the uniform market price for all pro- 
ducers) and also to distribute part of the surplus milk burden 
of this area onto those handlers who do not regularly supply it. 
Essentially this partial regulation required nonpool plant han- 
dlers to make a compensatory payment to the Producer Settle- 
ment Fund for all of the fluid milk they distribute in the Order 
No. 27 area. These payments help to increase the uniform unit 
price paid to the regulated suppliers of Order No. 27 and they 
in no way benefit the farmers who in fact supplied the milk to 
these nonregulated handlers. The payments are designed to off- 
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set the otherwise harmful effect created by such sales. The com- 
pensatory payment in the case of fluid milk sales is based on 
the difference between the Class I (fluid milk) class price and 
the Class III (milk products) class price of Order No. 27. For 
every unit of liquid milk sold by plaintiffs or other partially 
regulated handler, this difference must be paid into the fund. 
However, if Order No. 27 pool milk is in short supply as demon- 
strated by a stated formula, such charge is not made.* 

There are three specific sections of Order No. 27 which the 
plaintiffs attack. First is Section 927.3 which extends the area 
covered by the former Order to include a number of counties 
in northern New Jersey. They base their attack on this section 
upon the alleged failure of the Secretary of Agriculture to give 
proper notice of the promulgation hearings at which evidence 
was presented in support of the amendment. 

The remaining two sections which the plaintiffs attack are 
Sections 927.83 and 927.84 (hereinafter referred to as the com- 
pensatory payment provisions). These contain the compensatory 
payment provisions for which nonpool handlers such as the 
plaintiffs are liable. They base their attack on these sections 
upon substantive as well as procedural grounds. Thus they argue 
that these payments which must be made on all of their fluid 
sales in the Order No. 27 area (essentially based upon the dif- 
ference between the Class I and Class III price of milk under 
Order No. 27): (1) are open to the same notice objections raised 
against Section 927.3; (2) are in direct conflict with Section 
608c (5) (A) of the Agricultural Marketing Agreement Act, 7 
U.S.C.A. §601, et seq., which calls for uniform prices as to all 
handlers (subject only to certain adjustments admittedly not 
involved here); (3) are not supported by the evidence intro- 
duced at the promulgation hearings, and (4) are not authorized 
by any provision of the Act. The government denies each of 
these contentions. 


THE NOTICE PROBLEM 


As already stated, the plaintiffs attack the amendment to 
Order No. 27 which effected the incorporation of part of north- 
ern New Jersey into its coverage. They argue that (1) there 
was a lack of due notice of the hearings leading up to the 


‘The above is an extremely simplified description of the “exquisitely complicated” milk 


problem. Other provisions of Order No.. 27 which may be important in understanding the 
contentions of the respective parties will be pointed out in the course of the opinion. 
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amendment in question; (2) there was improper use of the 
record of the various hearings by the Secretary; and (3) there 
were improper rulings and orders by the Secretary.’ Upon close 
examination it becomes evident that all of these objections 
develop from the notice problem, and stand or fall with it. That 
problem stated simply is: Did the Secretary of Agriculture give 
the plaintiffs due notice of, and an opportunity for hearing upon 
the proposed change in Order No. 27? 


Such Notice is required by §608(c) (3) of the Act, 7 U.S.C.A.° 
Pursuant to this Section, the Secretary of Agriculture issued a 
Regulation, 7 C.F.R. §900.4, which stated that the time for 
hearings shall not be less than fifteen days after the date of 
publication of notice in the Federal Register, except in case of 
amendments to existing orders, in which case three days notice 
would suffice. After reviewing the evidence presented on this 
point, we are completely satisfied that the plaintiffs were in 
fact given due notice of the hearings which led to the promul- 
gation of the amendment to Order No. 27 and also had oppor- 
tunity for a full hearing upon the amendment. 


This very problem was recently before Judge Wortendyke of 
the United States District Court for the District of New Jersey 
in the case of Ideal Farms, Inc. and Franklin Lakes Dairy 
Products, Inc. v. Benson, 181 F. Supp. 62 (D.N.J. 1960), and 
we need add little to what was said there. Although the parties 
are different, so as to bar any government claim of res adjudi- 
cata or collateral estoppel, the notice problem in both of these 
cases is essentially the same. We are therefore persuaded by 
Judge Wortendyke’s opinion. 


As therein pointed out, the plaintiffs’ notice argument in that 
case (as well as here) rests upon the fact that all of the notices 
by the Secretary prior to the notice of February 28, 1957, which 
said notices preceded 84 hearings at which over 12,000 pages 
of testimony were taken, stated that the hearings were for the 
purpose of establishing a separate milk order for northern New 
Jersey. The plaintiffs argue that such a notice was in effect no 


5’ These rulings had to do with the plaintiffs’ objection to the opening of the March 5, 1957 
hearing (which objection rested upon the alleged lack of proper notice of that meeting) and 
with his request to recall for cross-examination certain witnesses who had testified at earlier 
hearings. See plaintiffs’ brief, pages 61 and 62. 

®*The Administrative Procedure Act, 5 U.S.C.A. §1001, et. seq. contains general provisions 
calling for due notice to interested parties and an opportunity for a hearing upon any pro- 
posed order. Although the plaintiffs rely primarily upon the notice requirements of the Agri- 
cultural Marketing Agreement Act and the Secretary’s Regulation, the court’s ruling answers 
any claim based upon the more fundamental requirements of the former Act. 
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notice at all as far as any order incorporating the northern New 
Jersey area into Order No. 27 is concerned. We flatly reject this 
contention as too narrow and unrealistic an interpretation of the 
notice requirement contained in the Act. Plaintiffs admit that 
such a separate order could quite conceivably have contained 
terms identical with those of Order No. 27—and in fact a pro- 
posal for such a separate identical order was made.’ Moreover 
numerous separate provisions identical with those contained in 
Order No. 27 were proposed and discussed at these meetings 
which were attended by the plaintiffs. Willis F. Daniels, Es- 
quire, counsel for the plaintiffs in the present action, was of 
counsel for the plaintiffs in the New Jersey action also. 

Moreover the February 28, 1957 notice clearly satisfied the 
requirements of both the Act and the Secretary’s Regulation on 
this point and pursuant to this valid notice there followed hear- 
ings commencing on March 5, 1957 and lasting until March 29, 
1957. These consisted of 18 full days of hearings, all of which 
were attended by the plaintiffs. They continued beyond the 15- 
day notice time which plaintiffs have argued was required. If 
in the course of some 102 days of hearings and 16,000 pages 
of testimony, the plaintiffs failed to submit any evidence which 
would dissuade the Secretary from adopting the amended Order 
now under attack—and nowhere in their brief or at oral argu- 
ment did the plaintiffs attempt to set forth such evidence—we 
do not feel that such failure justifies this Court’s striking down 
the Order. In short, after an examination of the whole record, 
we are convinced that plaintiffs’ notice argument is a technical 
one only and that they have not suffered any real harm by 
virtue of the various notices in dispute, but were in fact fairly 
apprised of the type of milk order which would be promulgated 
and had an adequate opportunity to be heard upon the proposed 
amendment to Order No. 27. See Morgan v. United States, 304 
US. 1. 

Plaintiffs’ arguments that there was improper use of the 
record stems from its contention that although the Secretary 
relied upon all of the hearings between June 18, 1956 and March 
29, 1957, at best, only one of these hearings was preceded by 
proper notice to the plaintiffs. Therefore, they argue, the result- 
ing amendment based upon these “improper” hearings must be 
struck down, even if the last hearings were held to have satisfied 
the notice requirement. 


TSee 21 F.R. 3544-3575. 
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Again we must take issue with the plaintiffs. The Secretary 
will not be completely denied the benefit of this wealth of pro- 
posals and statistics amassed during the course of these hearings 
on the regulation of milk in northern New Jersey, simply because 
that regulation ultimately took the form of an amendment to 
the already existing Order No. 27, rather than as a totally sepa- 
rate order. As the government points out, the comprehensive 
or single order, although not directly in issue in the earlier 
hearings, was at least a subsidiary issue.* All of the facts ad- 
duced were relevant to the issue of whether there should be any 
Federal regulation of northern New Jersey and what form those 
regulations should take. It is enough that the final series of 
hearings took up the question of the desirability of a single 
comprehensive order, and that throughout those 18 days of hear- 
ings, counsel for the plaintiffs actively participated and never 
requested a continuance to prepare evidence to meet the alleged- 
ly “new” issue of a single order. Upon a review of the whole 
record, we feel that the conclusion is inescapable that the plain- 
tiffs have not been prejudiced by any alleged errors in notice 
or in the Secretary’s use of the entire 108 days hearing record. 


ARE THE COMPENSATORY PAYMENT 
PROVISIONS OF THE AMENDED ORDER 
INCONSISTENT WITH §608c(5) (A) 

OF THE ACT? 


Section 608c(5) reads: 

“In the case of milk and its products, orders issued pur- 
suant to this section shall contain one or more of the 
following terms and conditions, and (except as pro- 
vided in subsection (7) of this section no others: 


(A) Classifying milk in accordance with the form in 
which or the purpose for which it is used and fixing 
or providing a method for fixing minimum prices for 
each such use classification which all handlers shall 
pay, and the time when payments shall be made, for 
milk purchased from producers or associations of pro- 
ducers. Such prices shall be uniform as to all handlers, 
subject only to adjustment for (1) volume, market, 
and production differentials customarily applied by the 
handlers subject to such order, (2) the grade or quality 
of the milk purchased, and (3) the locations at which 


® See for instance, p. 23 of the government’s brief. 
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delivery of such milk or any use classification thereof, 
is made to such handlers.” (Emphasis supplied). 


The plaintiffs vigorously assert that compensatory payment 
provisions in the present Order (pursuant to which they con- 
tinue to make payments into this Court under our October 4, 
1957 injunction) are in direct conflict with the above provision 
and are therefore void. This contention rests upon the authority 
and reasoning of the 2nd Circuit Court of Appeals in Kass v. 
Brannan, 196 F. 2d 791 (1952), cert. denied 344 U.S. 891. If 
the compensatory payment provisions are found to be inconsist- 
ent with the Agricultural Marketing Agreement Act they of 
course must fail. Although the government and those parties 
who filed a brief amicus curiae make an attempt to distinguish 
this case, it is evident that their principal defense to this legal 
opinion is that it was erroneously decided and therefore should 
be rejected by this Court. We have read the Kass case carefully 
and are convinced that the government has failed to distinguish 
it in principle from the present case. 


The facts and holding of that case are briefly as follows: The 
plaintiff was a handler who distributed nonpool milk in the New 
York area and thus was not fully regulated under Order No. 27. 
He was however subject to partial regulation since his plant 
was licensed by the New York health authorities. He purchased 
cream and condensed milk from an Ohio nonpool plant and sold 
it in New York. He was billed by the Market Administrator for 
a compensatory payment under the former §927.83, the amount 
being computed by essentially the same method employed in our 
own case, (i.e., the difference between Class IIA (New York 
cream) price and the Class IVA (New York butter price) ). He 
objected to these payments and after failing in administrative 
review was unsuccessful in his review action in the District 
Court under 7 U.S.C.A. §608c(15) (b). On appeal, the Second 
Circuit reversed the District Court which had dismissed his 
complaint, and held that the compensatory payment provisions 
were inconsistent with §608c(5) (A) of the Agricultural Mar- 
keting Agreement Act. They viewed the payment made under 
the compensatory provisions of the Order as a part of the ‘“mini- 
mum price” as that term was used in §608c(5) (A) and since 
this payment plus the actual cost to the plaintiff handler (i.e., 
the price which he paid to the Ohio concern) would result in a 
cost to him higher than the cost of like cream and condensed 
milk to pool-regulated handlers, they concluded that such a 
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requirement established a minimum price which was not uniform 
jor all handlers as required by §608c(5) (A). Kass v. Brannan, 
supra, at p. 796. 


If the Kass case is followed, we view it as inescapable that 
the compensatory payment provisions of amended Order No. 27 
must be struck down as not in accordance with the Agricultural 
Marketing Agreement Act. We reach this conclusion after a 
close reading of the Kass opinion in conjunction with the facts 
of the case before us. The facts in these two cases are not 
identical and the government has carefully set out the several 
differences. Nevertheless we are convinced that these differences 
are not determinative. Although we might be tempted to grasp 
at them and perhaps even develop others in an effort to avoid 
the serious responsibility of striking down a Federal Regula- 
tion, any attempt to accept the Kass case as good law and at 
the same time sustain the compensatory payment provisions as 
they now appear in the present Order would, in our opinion, 
be illogical and inconsistent.® 


Moreover we feel bound by the holding of the Second Circuit 
in the Kass case. Although we are not compelled to accept that 
Court’s decision under the concept of stare decisis as it applies 
to Federal Courts and although we might have reached a con- 
trary result if initially called upon to interpret §608c(5), we 
do not feel justified in now rejecting the interpretation there 
placed upon §608c(5) (A) and upon the earlier version of Order 
No. 27. That Court’s opinion is always entitled to great weight. 
The government was unsuccessful in its effort to have the Su- 
preme Court review it. Instead it chose to delete that form of 
compensatory payment provision from the Order. With the mere 
passage of time and by reinstating “compensatory payments” 


® The government makes much of the fact that plaintiff Lehigh Valley Cooperative Farmers, 
Inc., which has also been regulated under Federal Order No. 61 for Philadelphia since July 1, 
1957 and is thereby charged compensatory payments pursuant to §927.83(b)(1), rather than 
§927.83(b)(2) which regulates the compensatory payments of plaintiff Suncrest Farms, Inc. 
Actually the amount of compensatory payments for each will be the same, since §927.83(b) (1) 
specifically provides that payments under that section “shall be at the rates set forth in sub- 
paragraph (2) (i.e., Suncrest’s rate) if the other Order permits... [certain deductions]”’, 
Order No. 61 does permit such deductions. Therefore Lehigh Valley must also pay the differ- 
ence between the Class I and Class III Order No. 27 price into that Producer Settlement Fund. 
Although it is then required to pay only the Class III price to its producers under the terms 
of Order No. 61, the uncontroverted facts in this case are that it can NOT purchase raw milk 
from its producers at that low price and in fact is forced to pay more for it. Thus its actual 
cost plus the compensatory payment is substantially higher than the cost to fully regulated 
Order No. 27 handlers. This runs afoul of the Kass holding. For this reason we have not dis- 
tinguished between the plaintiffs throughout our opinion. If Kass is followed, both plans seem 
equally objectionable. 
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they now ask this Court to sustain it. When we further take into 
consideration the fact that the Second Circuit has had frequent 
occasion to deal with the Agricultural Marketing Agreement 
Act and with Order No. 27,?° and the Circuit’s jurisdictional 
boundaries encompass metropolitan New York (the area which 
Order No. 27 was originally designed to regulate), we do not 
feel justified in rejecting that opinion. 


The government cannot argue (nor has it attempted to argue) 
that the total cost to the plaintiffs of the liquid milk they sell 
in northern New Jersey is equal to the cost to its competitors. 
There is uncontroverted evidence to prove that the cost of raw 
milk to the plaintiffs is substantially higher than the Order 
No. 27 uniform Class III price classification, so that the total 
cost to the plaintiff handlers (when we include the compensatory 
payment based upon the difference between the uniform Class I 
and Class III price) will be in excess of the cost to fully regu- 
lated pool plant handlers. This is exactly what Judge Swan said 
§608c(5)(A) of the Agricultural Marketing Agreement Act 
prohibited. Kass v. Brannan, supra. 


ARE THE COMPENSATORY PAYMENT 
PROVISIONS OF ORDER NO. 27 
SUPPORTED BY THE RECORD? 


The plaintiffs also argue that the compensatory payment pro- 
visions should be struck down for the further reason that they 
are unsupported by the evidence in the record. In the event that 
our ruling based upon the Kass case is reversed, and it is likely 
to be subjected to appellate review, this argument would return 
to us for decision—with the facts exactly as they appear now. 
We therefore feel it proper at this time to pass upon this con- 
tention. 

The allegation that an administrative order of the Secretary 
is not supported in the record of the hearings leading up to its 
enactment, would present a tremendous problem for the Court 
in this type case if we were required to read the whole record 
consisting of some 16,000 pages of testimony along with numer- 
ous complicated exhibits—and then weigh the propriety of that 
order in the light of all of that evidence. Neither our time nor 
our talents in this very complicated area of Federal regulation 


10 General Ice Cream Corp. v. Benson, 217 F. 2d 646 (2nd Cir. 1954) ; Crowley’s Milk Co., v. 
Brannan, 198 F. 2d 861 (2nd Cir. 1952); New York State Guernsey Breeders Co-op., Inc. v. 
Wickard, 141 F. 2d 805 (2nd Cir. 1944); Queensboro Farms Products v. Wickard, 137 F. 2d 
969 (2nd Cir. 1943); etc. 
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would permit the accomplishment of such an undertaking. The 
Court views its task as a much narrower one. Upon review of 
this issue, all that the Court need find is sufficient evidence in 
the record to support the Secretary’s order.’ Once this is done, 
the Court need go no further. 


From a reading of those portions of the administrative record 
which the government has annexed to its brief as supporting 
the amendment under attack, the Court is convinced that there 
is sufficient evidence to support a finding of need for some form 
of Federa! regulation of the sale of milk and its products by 
nonregulated handlers in the Order No. 27 area.’? The form of 
regulation chosen by the Secretary (i.e., so-called compensatory 
payments to the Producer Settlement Fund) was otherwise cal- 
culated to correct this problem and would likely produce the 
desired result if it did not run afoul of §608c(5)(A) of the 
Agricultural Marketing Agreement Act. Therefore, were we to 
be found in error in our holding that the law as expressed in 
the Kass opinion requires us to strike down the present com- 
pensatory payment provisions of Order No. 27, we believe those 
provisions should otherwise stand as supported by the record. 


ARE THE COMPENSATORY PAYMENT 
PROVISIONS OF ORDER NO. 27 
AUTHORIZED BY THE AGRICULTURAL 
MARKETING AGREEMENT ACT? 


Like the problem of whether there is support in the record 
for the adoption of the compensatory payment provisions of 
Order No. 27, we feel it proper to pass upon the question of 
whether the Act authorizes such provisions at this time, even 
though we might avoid doing so in light of our holding that 
those provisions are otherwise invalid. 


If such compensatory payment provisions are authorized 
by the Act, we think their authorization must be found in 
§608c(7) (D). That section authorizes the Secretary to include 
as terms in a milk order, those “incidental to and not incon- 
sistent with, the terms and conditions specified in subsections 
(5)—(7) of this section and necessary to effectuate the other 
provisions of such order.” The plaintiffs, as already pointed 
out, take the position that since compensatory payments are in 


4 Wawa Dairy Farms v. Wickard, 149 F. 2d 860 (3rd Cir. 1945); New York State Guernsey 
Breeders Co-op., Inc. v. Wickard, 1414 F. 2d 805 (2nd Cir. 1944) 


13 See government’s brief pp. 36-47. 
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fact inconsistent with §608c(5) (A) of the Act, they are not au- 
thorized by §608¢c(7) (D). With this we agree. Kass v. Brannan, 
supra. However, should we be wrong in this conclusion, the ques- 
tion would remain: Are such provisions “incidental to...and 
necessary to effectuate the other provision of such order”? We 
think they would be.?* 


Whether provisions are “incidental and necessary” to effec- 
tuate an order of the Secretary as those terms are used in 
§608c(7) (D) will depend upon the particular order in which 
they appear. From an examination of Order No. 27 without the 
compensatory payment provisions in dispute, and keeping in 
mind the milk supply problem of the area involved, we believe 
that the compensatory payment provisions are calculated to 
carry into effect the powers granted to the Secretary by the 
Act, as those powers are exercised in the remaining sections 
of Order No. 27. This is enough to bring them within the terms 
of §608c(7) (D). Brannan v. Stark, 342 U.S. 451 (1952). 


By a plan of full regulation of those who regularly supply 
the Order No. 27 area, based upon a marketwide pool, the 
Secretary has distributed the burden of surplus milk and its 
resulting decreased return in the form of milk products, upon 
all of the fully regulated handlers and their suppliers. So long 
as there is a reasonably high percentage of fluid milk sales and 
a corresponding reasonably low percentage of nonfluid sales 
(whatever those relative proportions might be for a healthy 
market) the return to the farmers will be adequate. Sales of 
fluid milk in the area by nonregulated handlers pose a funda- 
mental threat to this adequate amount of return. If unchecked, 
they could seriously disrupt the whole regulatory plan. The 
compensatory payment provisions (which provisions appear in 
varying form in almost all of the government’s milk regulating 
orders) are calculated to check or greatly minimize this threat. 
Thus they are calculated to carry into effect Order No. 27 and 
are authorized by the Act as ‘“‘incidental” and “necessary” to 
carry out its terms, §608c(7) (D). 


DOES THE SEPTEMBER 1, 1958 AMENDMENT 
TO ORDER NO. 27 REQUIRE MODIFICATION 
OF THIS COURT’S INJUNCTION? 


Subsequent to our injunctive order in the case of United 


13 The majority in the Kass case expressly reserved this question (at p. 797), and Judge 
Learned Hand, dissenting in that case, also failed to pass upon it (at p. 799). 
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States v. Lehigh Valley Cooperative Farmers, 161 F. Supp. 885 
(E. D. Pa. 1957), the Secretary saw fit to further amend Order 
No. 27 so as to make handlers, such as plaintiffs, who sold milk 
in the Order No. 27 area fully regulated handlers unless they 
elected to be nonfully regulated handlers subject to the com- 
pensatory payment provisions of the Order (i.e., it forced the 
plaintiffs to “elect” that status which they had theretofore held 
automatically). Since the economic burden of full regulation 
would be even greater than is incurred under the compensatory 
payment provisions of the Order, the plaintiffs have of course 
made this “election”. The government now takes the position 
that by making this “election”, and failing to contest the legality 
of this amendment before the Secretary of Agriculture, the 
plaintiffs are precluded from raising any objection here to pay- 
ments due after this “election”, (i.e., after September 1, 1958) ."* 


We must presume that this amendment to Order No. 27 was 
enacted by the Secretary to meet a real need in the milk indus- 
try and not to circumvent our injunction in the Lehigh Valley 
Cooperative Farmers case. To view it as otherwise would be to 
impute to an administrative department interference with the 
orderly administration of justice by action which would infringe 
upon the integrity of our judicial process. Nevertheless in view 
of our holding that the compensatory payment provisions are in- 
valid, we do not feel that this amendment calls for modification 
of our original injunction. Thus, if the compensatory payment 
provisions are struck down, no money should be paid the Market 
Administrator under those provisions. This is true regardless of 
whether plaintiffs were nonpool plants by choice or by necessity, 
unless we were to hold that by striking down the compensatory 
payment provisions, the Court automatically forced the plain- 
tiffs into a fully regulated status under the terms of the Sep- 
tember 1, 1958 amendment to Order No. 27. We flatly reject 
this conclusion. It may be that the Secretary could enforce full 
regulation upon handlers such as the plaintiffs by an appropri- 
ate order. See Titusville Dairy Products Co. v. Brannan, 176 F. 
2d 332 (3rd Cir. 1949), cert. denied 388 U.S. 905. We do not 
feel that by promulgating the September 1, 1958 amendment 
granting handlers an “election” between full and partial regu- 
lation, he intended to do so. 


1# Although the government made this argument in its brief, there is real doubt as to 
whether it in fact contends that Lehigh Valley should be required to make payments under 
the later amended order, directly to the Market Administrator. See the remarks by government 
counsel at pages 4 to 7 of the transcript. 





885 
rder 
nilk 
hey 


om- 

the 
1eld 
‘ion 
ory 
irse 
‘ion 


nt 


to 
er 
nt 





LEHIGH VALLEY COOPERATIVE v. BENSON 595 


Cite as 19 A.D. 579 


In short, if our present Order declaring the compensatory 
payment provisions of Order No. 27 unlawful is upheld, we 
think that by necessity the September 1, 1958 amendment must 
also fail. This conclusion does no violence to that line of cases 
which stand for the proposition that a district court can only re- 
view those matters which have first been presented to the Secre- 
tary of Agriculture, §608c(15) (A), 7 U.S.C.A. Rather it is based 
upon the fundamental proposition that where one provision of 
an Act is critically dependent upon another provision of that 
same Act, and the latter provision is struck down, the former 
falls by necessity. 

Conversely if the compensatory payment provisions of Order 
No. 27 are, upon review, found to be in conformity with the 
Agricultural Marketing Agreement Act and therefore lawful, 
the plaintiffs will owe the Market Administrator for the whole 
period from the time that Order No. 27 was amended to include 
northern New Jersey to the present. To force plaintiffs to make 
payments directly to the Market Administrator after September 
1, 1958, pending such final review, would be to defeat the very 
purpose of our original injunction. 

At this point we might add a word concerning the govern- 
ment’s argument based upon the case of Titusville Dairy Prod- 
ucts Co. v. Brannan, supra. It advanced the argument through- 
out its brief in support of the motion for summary judgment, 
and most astutely in its brief in support of the motion to modify 
our injunction. The argument took this form: The Secretary 
undoubtedly has the power to fully regulate handlers such as the 
plaintiffs. Titusville Dairy Products Co. v. Brannan, supra. But 
partial regulation under the present compensatory payment pro- 
vision is economically less onerous regulation than full regula- 
tion. Therefore, the Secretary undoubtedly has the power to 
partially regulate handlers such as the plaintiffs under the 
present compensatory payment provisions. Accepting both prem- 
ises as true for argument sake, the conclusion does not follow. 
Any form of regulation, no matter how slight its economic 
burden, must conform to the Act of Congress by virtue of which 
that regulation purports to be promulgated. The present scheme 
of partial regulation does not. Kass v. Brannan, supra. There- 
fore it must fail. 

For many years prior to the promulgation of amended Order 
No. 27, which incorporated northern New Jersey into its cover- 
age, each of the plaintiffs here had regularly established retail 
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milk routes in and around Phillipsburg, New Jersey, which city 
is located immediately adjacent to that part of Pennsylvania in 
which the plaintiffs’ distributor plants are located. The economic 
effect of the amended Order was that plaintiffs were required 
by the terms of the Order to make payments to the Producer 
Settlement Fund for every quart of fluid milk which they there- 
after sold in northern New Jersey. Under no circumstances 
could they participate in any return from the Producer Settle- 
ment Fund into which they were required to pay. However, 
this fact standing alone would not preclude the Secretary, view- 
ing the situation areawise, in including Phillipsburg, New 
Jersey, in the area aside for the operation of amended Order 
No. 27. Nevertheless, in the light of the Kass v. Brannan deci- 
sion, supra, the Order as promulgated did not comply with 
Section 608c(5) (A) of the Agricultural Marketing Agreement 
Act, 7 U.S.C.A., in that the prices were not uniform as to all 
handlers and in particular as to these two plaintiff handlers. 
Therefore, that part of the Order requiring compensatory pay- 
ments to the Producer Settlement Fund by them must be 
stricken down. 

Counsel for plaintiffs in Civil Actions No. 26048 and No. 26109 
will submit, within twenty (20) days hereof, a proposed form 
of Decree consistent with the foregoing opinion. 


EASTERN PRODUCE Co., INC. AND CHARLES TAXIN v. EZRA TAFT 
BENSON, SECRETARY OF AGRICULTURE OF THE UNITED STATES. 
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This action was instituted to review and determine the valid- 
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ity of an order made by the Judicial Officer of the United States 
Department of Agriculture’ issued under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, (““Commodities Act’), 
46 Stat. 581 7 U. S. C. §§ 499 et seq. Two actions have been 
combined in this administrative proceeding: (1) an action 
initiated by a complaint against Eastern Produce Co., Inc. 
(“Eastern”), and (2) an action initiated by a Notice to Show 
Cause why a license under the Commodities Act should not be 
denied to Charles Taxin, the president, treasurer, and sole or 
principal stockholder of Eastern. 

In view of the concession by the petitioners that they com- 
mitted some of the violations of the Commodities Act with 
which they were charged, the only issue remaining on this 
appeal is whether the license suspensions ordered by the Secre- 
tary of Agriculture were warranted in law. 

The facts found by the Judicial Officer, which are amply sup- 
ported by the record, may be summarized as follows: On Janu- 
ary 28, 1958, Taxin, who had held a license under the Com- 
modities Act from December 13, 1950, until December 13, 1957, 
applied to the Regulatory Branch, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of 
Agriculture for a license. His previous license to act as a com- 
mission merchant, dealer, or broker to engage in the business 
of handling fresh and frozen fruits and vegetables in interstate 
and foreign commerce had lapsed because the annual fee had 
not been paid. Within a month, on February 25, 1958, the Chief, 
Regulatory Branch, Fruit and Vegetable Division, filed the 
Notice to Show Cause why a license should not be denied to 
Taxin because of past actions of the character prohibited by 
the Commodities Act while acting as an officer of Eastern. Three 
days thereafter a disciplinary proceeding was instituted against 
Eastern, alleging violations of Section 2 of the Commodities Act 
in that Eastern failed or refused truly and correctly to account 
and make full payment promptly for numerous shipments of 
perishable agricultural commodities received in interstate com- 
merce on consignment or joint account. Eastern was the holder 
of license No. 136579, issued to it on October 24, 1951, and 
successively renewed on each anniversary date thereafter. 


A hearing was held in June, 1958, before a hearing examiner 
1The Judicial Officer acted for the Secretary of Agriculture pursuant to authority so dele- 


gated to him. 10 Fed. Reg. 13769; 11 Fed. Reg. 177A-233; 18 Fed. Reg. 3219; 18 Fed. Reg. 
3648; 19 Fed. Reg. 74. 
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of the Department of Agriculture, at which all parties were 
represented by counsel. Briefs were thereafter filed, and follow- 
ing issuance of the hearing examiner’s report and recommenda- 
tions on February 17, 1959, exceptions were taken. The hearing 
examiner found against both Eastern and Taxin and recom- 
mended a 75-day license suspension as to Eastern and denial 
of Taxin’s application until the expiration of the same period. 
The Judicial Officer heard oral argument on May 6, 1959, and 
thereafter filed a detailed decision and an order which suspended 
Eastern’s license for forty-five days and withheld issuance of 
Taxin’s license until the expiration of this period of suspension.” 


The Judicial Officer found that from January through May, 
1956, Eastern received 53 shipments of perishable agricultural 
commodities on joint account in interstate commerce and failed 
to account truly and correctly therefor, underpaying four joint 
account partners. He additionally found that during the same 
period Eastern received 20 shipments of perishable agricultural 
commodities on consignment for which it failed to account truly 
and correctly and underpaid the consignors. The false account- 
ings and underpayments made by Eastern were found to have 
been caused by Taxin. 


Although conceding that they committed some of the viola- 
tions of the Commodities Act with which they are charged, peti- 
tioners vigorously contend that the sanctions imposed are unlaw- 
ful inasmuch as the violations were not of such a nature as 
would warrant their imposition and that before the suspension 
was ordered full corrective measures had been instituted. In 
support of the first proposition, petitioners introduced evidence 
to show that the underpayments made in the 44 transactions 


? Authority for this action was grounded upon 7 U.S.C. § 499h(a): 

“Whenever (a) the Secretary determines * * * that any commission merchant, dealer, or 
broker has violated any of the provisions of section 499b of this title * * * the Secretary 
may publish the facts and circumstances of such violation and/or, by order, suspend the 
license of such offender for a period not to exceed ninety days, except that, if the violation 
is flagrant or repeated, the Secretary may, by order, revoke the license of the offender * * *.” 
Section 499b reads in part: 

“It shall be unlawful in or connection with any transaction in interstate or foreign com- 
merce— 

* » * 

“(4) For any commission merchant, dealer, or broker to make, for a fraudulent purpose, 
any false or misleading statement in connection with any transaction involving any perish- 
able agricultural commodity which is received in interstate or foreign commerce by such 
commission merchant, or bought or sold, or contracted to be bought, sold, or consigned, in 
such commerce by such dealer, or the purchase or sale of which in such commerce is nego- 
tiated by such broker; or to fail or refuse truly and correctly to account and make full pay- 
ment promptly in respect of any transaction in any such commodity to the person with whom 
such transaction is had * * *.”” 
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with Peninsula Seafood and Produce Company, Ine., which 
underpayments were admitted, resulted from an attempt by 
Eastern to collect a claim of $4,000 it allegedly held against 
Jody Rhodes, president and part owner of Peninsula. The debt 
was asserted to have arisen as the result of his failure to pay 
his share of a loss sustained in a joint account transaction 
involving a tomato crop in Fort Pierce, Florida. To say the 
least, the evidence regarding this explanation and the entire 
series of transactions with Peninsula and Rhodes was highly 
conflicting and dependent upon the credibility of the witnesses. 
The Judicial Officer thoroughly considered each and every aspect 
of the evidence and chose, in the main, to disbelieve the peti- 
tioners’ explanation. 


With respect to the remaining transactions, petitioners con- 
tended that the false accountings and underpayments repre- 
sented alleged anticipated clips? to be made by Eastern’s cus- 
tomers from the purchase price of the produce sold by Eastern 
on behalf of the shippers. Once again the evidence presented 
was conflicting, and the Judicial Officer chose to disbelieve some 
of that proffered by petitioners.* In this regard, it is particu- 
larly significant that the accountings of the sales rendered to 
these consignors and joint venturers stated lower unit sales 
prices and gross proceeds than the actual sales prices and gross 
proceeds for which the produce was sold to Eastern’s customers. 
The shippers were paid the lesser amounts shown on the ac- 
countings which never indicated that deductions had been made, 
either for anticipated clips or as recoupment for tomato trans- 
action losses. 


The Judicial Officer in considering the proper remedy for these 
violations recognized that, despite the broad authority seemingly 
granted to the Secretary in 7 U. S. C. § 499h(a), the standard 
to be applied with regard to suspension of licenses was that set 
forth in Section 9(b) of the Administrative Procedure Act, 5 
U. S. C. § 1008(b). That section provides: 


“* * * Except in cases of willfulness * * * no * * * sus- 
pension * * * of any license shall be lawful unless, prior to 
the institution of agency proceedings therefor, facts or con- 


3 Deductions made by purchasers of perishable commodities for defects in the quality of the 
produce delivered to them. 

* Petitioners’ evidence failed to prove that the actual clips made by its customers related to 
any particular lot or lots of produce and therefore comparison of anticipated and actual clips 
was impossible. 
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duct which may warrant such action shall have been called 
to the attention of the licensee by the agency in writing 
and the licensee shall have been accorded opportunity to 
demonstrate or achieve compliance with all lawful require- 
ments. * * *” 
The Judicial Officer made a specific finding of “willfulness” 
which if supported by the evidence would warrant imposition 
of the license suspension. 


Petitioners, as we have heretofore noted, urge upon this court 
two grounds for voiding the orders of the Judicial Officer, name- 
ly, (1) that inasmuch as full corrective measures had been 
instituted prior to the time suspension was ordered and no will- 
fulness was shown by the evidence, the orders were arbitrary, 
capricious and contrary to law, and (2) that the violations were 
not of such nature as would legally warrant punitive sanctions. 


It is clear that where willfulness can be shown on the part 
of individuals violating valid regulations, license suspension is 
authorized without resort on the part of the agency to notice 
and opportunity for compliance. 5 U.S.C. § 1008(b). Petitioners 
assert that the record does not support a finding of willfulness 
and that the Judicial Officer’s conclusion to this effect is incon- 
sistent with his finding of neglect on the part of the petitioners. 
A fair reading of the Decision and Order rendered by the Judi- 
cial Officer indicates that this argument is in great measure 
semantical. The Decision states: ‘‘At the least, underpayment 
to the shippers involved herein, including Peninsula, in many 
transactions over a five-month period demonstrates such neglect 
of the requirements of the act as to constitute willful violations 
thereof. We conclude that Eastern’s willful failures to account 
truly and correctly and to make full payment promptly to ship- 
pers in the many transactions involved herein constitute re- 
peated and flagrant violations of Section 2 of the act.” This is 
not equation of neglect and willfulness but, on the contrary, a 
finding, although perhaps unartfully phrased, that notorious 
neglect of explicit provisions of law may be evidence of willful- 
ness. Nor can we subscribe to the proposition that the test of 
willfulness in this context is to be evil purpose or criminal 
intent, for this is not a criminal statute. As the Supreme Court 
stated in United States v. Illinois Central Railroad Co., 303 U.S. 


239, 242-243 (1938): 
“***In statutes denouncing offenses involving turpitude, 
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‘willfully’ is generally used to mean with evil purpose, crimi- 
nal intent or the like. But in those denouncing acts not in 
themselves wrong, the word is often used without any such 
implication. Our opinion in United States v. Murdock, 290 
U.S. 389, 394, shows that it often denotes that which is 
‘intentional, or knowing, or voluntary, as distinguished from 
accidental,’ and that it is employed to characterize ‘conduct 
marked by careless disregard whether or not one has the 
right so to act.’” 

We are convinced that the provisions of the Commodities Act 

are clear, and the repeated violation thereof by the petitioners 

fully justified the finding of willfulness by the Judicial Officer. 


Petitioners’ second contention is equally without merit. It 
must be remembered that on this appeal we are being asked to 
review and set aside an order of the Secretary of Agriculture, 
not to enforce a cease and desist or like order of a regulatory 
body. Thus the scope of our review is quite limited,® and referral 
to cases such as Hecht Co. v. Bowles, 321 U.S. 321 (1944) is 
unwarranted. As we pertinently stated in Arrow Metal Products 
Corp. v. Federal Trade Commission, 249 F.2d 83, 85 (C.A.3, 
1957), where petitioners sought to have us set aside a cease and 
desist order issued against them by the Commission: 


“The petitioners complain that the cease and desist order 
is too drastic and that some other manner of preventing 
deception, if any, should be adopted. But the matter of 
shaping a remedy is for the Commission. Our function is 
simply, in the words of the Supreme Court, to find whether 
the Commission has made ‘an allowable judgment in its 
choice of the remedy.’ Jacob Siegel Co. v. Federal Trade 
Commission, 1946, 327 U.S. 608, 612, 66 S.Ct. 758, 760, 90 


Lid. 3. ** 
See also G. H. Miller & Co. v. United States, 260 F.2d 286, 296 
(C.A.7, 1958), cert. denied, 359 U.S. 907 (1959). 


Petitioners’ extended argument to the effect that this license 


* Authority is conferred upon us by 5 U.S.C. § 1032, which reads as follows: 

“The court of appeals shall have exclusive jurisdiction to enjoin, set aside, suspend (in 
whole or in part), or to determine the validity of, all final orders (a) of the Federal 
Communications Commission made reviewable in accordance with the provisions of section 
402(a) of title 47, and (b) of the Secretary of Agriculture made under the Packers and 
Stockyards Act, 19221, as amended, and under the Perishable Agricultural Commodities 
Act, 1930, as amended, except orders issued under sections 210(e), 217(a), and 499g(a) 


of title 7.* * *.” 
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suspension is purely punitive, not remedial and thus can not 
be justified is simpiy not persuasive. The order invokes only a 
civil, administrative remedy. The issue was put to rest in Hel- 
vering v. Mitchell, 303 U.S. 391, 399 (1938), where Justice 
Brandeis indicated that ‘Remedial sanctions may be of varying 
types. One which is characteristically free of the punitive crimi- 
nal element is revocation of a privilege voluntarily granted.” 
We concur with the expressed opinions of the First and Seventh 
Circuits that “suspension of a registrant is not primarily pun- 
ishment for a past offense but is a necessary power granted to 
the Secretary of Agriculture to assure a proper adherence to 
the provisions of the Act.” Nichols & Co. v. Secretary of Agri- 
culture, 131 F.2d 651, 659 (C.A.1, 1942), modified in another 
particular on rehearing, 136 F.2d 503 (1948) ; Daniels v. United 
States, 242 F.2d 39, (C. A. 7), cert. denied, 354 U.S. 939 
(1957). 


The Judicial Officer considered all mitigating circumstances 
in arriving at this decision. Since his order is well within the 
allowable choice of remedy, we have no right to change the 
penalty because the agency might have imposed a different one.® 
Moog Industries, Inc. v. Federal Trade Commission, 355 U.S. 
411 (1958); G. H. Miller & Co. v. United States, supra. 


The order will be affirmed. 


®In a footnote in petitioners’ reply brief, they suggest that the orders cannot be sustained 
unless the violations are “repeated and/or flagrant” as well as “willful” inasmuch as the 
Judicial Officer made both findings. This argument is unsound inasmuch as the statute is clear 
that the Secretary, if he makes a finding of willfulness, has authority to suspend licenses for 
not only forty-five days but up to and including ninety days. In any case, there is no doubt 
that this finding of the Judicial Officer has ample support, for a mere lumping of similar 
illegal acts into categories cannot conceal their number. 
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